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COURT FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT | 
COMPTROLLER OF THE CURRENCY 

In our Main Brief we demonstrated: (1) that appellees have 
no standing to maintain this action; (2) that the Comptroller's 
authorization of Citibank's commingled account did not violate 
12 U.S.C. 92a; and (3) that the authorization was consistent with 
the Glass-Steagall Act. Appellees' brief contests each of these 
propositions, and raises a number of points which will be 

| 


answered here. 


I. APPELLEES DO NOT HAVE STANDING TO 
‘ MAINTAIN THIS ACTION. 


The main thrust of appellees’ standing argument is that 
they may attack the Comptroller's action on the basis of their 
allegation of "unlawful" or "illegal" competition in the part 
of Citibank (Appellees' Brief, pp. 66-78). Appellees further 
urge that standing may be predicated upon the fact that the 
Comptroller's regulations are otherwise unchallengeable (id. at 
79), or upon the Administrative Procedure Act (id. at 79-83). 
Finally, apparently as part of their main standing argument, 
appellees assert that they meet the test of Hardin v. Kentucky 
Utilities Co., 390 U.S. 1 (1968), in that the Glass-Steagall 
Act was enacted for the primary purpose of protecting them from 
competition by national banks (Appellees! Brief, pp. 77-78). 

As we now show, none of these arguments has merit. 
A. The Mere Allegation That An Activity Is 
Unlawful, Without A Showing That The Resulting 
Competition Violates Some Legally Protected 
Right Of The Plaintiffs Themselves, Is 
Insufficient To Confer Standing To Attack The 
Administrative Rul Allow That Activity. 

In urging that one who alleges “unlawful" competition may 
challenge the administrative action making that competition 
possible, appellees ask this Court to adopt the following 
reasoning (Appellees' Brief, pp. 66-67): Federal law prohibits 
national banks from operating commingled managing agency 


accounts. 1/ Therefore, the operation of such an account by 


a/ Of course, this proposition must be taken as true in order to 
ecide the standing question. The merits of the case will be 
further discussed in Part II of this brief. 


-2- 


Citibank is contary to law, i.e., "unlawful." Since this 
activity is unlawful, the competition arising out of the activity 
is also unlawful. And, since competitors have standing to 
challenge unlawful competition, appellees may challenge the 
competition here and the administrative regulations which make 
it possible. 
The fundamental fallacy in thig reasoning is that it assumes 
that the alleged wmlawfulness of the activity of appellees! 
competitors, the national banks, renders their competition 
unlawful as to these plaintiffs (the appellees). However, 
decisions of the Supreme Court and of this Court show ‘that 
competition 4s not rendered unlawful as to a plaintiff simply 
because his competiter lacks the legal right to undertake the 
activity which gives rise to the competition. Instead, the 
decisions make it abundantly clear that economic “competition 
between natural persons is lawful" as to a private party uniess 
he can establish that he has a "legal right" to be free of such 
competition -- "one of property, one arising out of Reerace > 
one protected against tortious invasion, or one founded on a 


statute which confers a privilege." Tennessee Power Co. V- 


PVA , 306 U.S. 118, 137-138 (1939) - 2/ tm other words, the 


| 
2/ We do not understand appellees to argue that they have 
either a property right or a contractual right to be free of 
competition from national banks, or a right protected against 
tortious invasion. As to the limited extent that they urge a 
statutory protection (Appellees' Brief, pp- 71-78) ; see 
Part I(B), infra. 


relevant question to be asked is: What legal right to be free 
from competition does the plaintiff possess? The standing issue, 
unlike the merits of the case, does not involve the question of 
whether the defendgnt-competitor has acted unlawfully; except 
for some of the loan cases, plaintiffs have always alleged that 
their competitors and the governmental agencies involved were 


acting contrary to statute or to the Constitution. 


Indeed, this Court's decision in Pennsylvania Railroad Co. 
v. Dillon, 118 U.S. App. DeC. 257, 335 F.2d 292, certiorari 
denied sub nom. American-Hawaiian S.S. Co. v. Dillon, 379 


U.S. 945 (1964), provides the total answer to appellees’ 
assertion that standing is established by nothing more than 

the allegation that the activity of their competitor, authorized 
by a federal agency, is prohibited by statute. In Dillon, 

the plaintiffs were railroads and the operators of vessels 

which were engaged in the coastwise shipping trade. Their 
complaint asserted that the defendant federal officials had 
authorized a competitor shipping company to operate vessels 
containing foreign-built midbodies in that trade, notwithstanding 
the fact that the Merchant Marine Act of 1927 (so it was alleged) 
prohibited such activity. The plaintiffs did not, as they 

could not, point to anything in the 1927 statute which could be 
taken as giving them a legally protected right to be free of 
that competition. Instead, they sought to establish their 
standing to maintain the suit by advancing precisely the same 
argument that has been advanced by the appellees here: since 


the activity (i-e., the carrying of freight in vessels having 
he 


| 
| 
foreign-built midbodies) was contrary to statute, it followed 


that the competition arising out of that activity was also 

unlawful and, therefore, they possessed standing to attack it. 
This Court, however, squarely held that the plaintiffs lacked 
standing to sue. In doing so, it flatly rejected the line of 
reasoning offered by the plaintiffs, and which is here | 
renewed by the present appellees. As the Court pointed out 

(118 U.S. App. D.C. at 259-260, 335 F.2d at 294-295; emphasis 
added): 


Allegation of a legally protected right is 
a constitutional predicate of standing to 
attack governmental action. * * * 


"Tegal wrong" [as mentioned in the 
Administrative Procedure Act], a8 we have 
only recently noted, is the invasion of 
a legally protected right. 
in order to make out a claim of 


wrong" * * *, appellants must assert some 
legal rotected r o be free o e 
compe on provide e vessels 
whose documentation they are challenging. 
This court has very recently spoken on ; 
this aspect of standing. When "Congress 
has not given them any such standing by 
express or implied provision of : 
statute * * *, mere economic competition 

p aL action (even 


andi 
Such action. tennessee Electric 
7. Tennessee Valley Authority, 306 U.S. 
118 * * *," Texas State AFL-CIO v. 


Kennedy, 117 U.S. App. D.C. 343, 345, 330 
F.2d 217, 219 (196). 


In short, the fact that the activity authorized in Dillon 
was allegedly unlawful (i.e-, in violation of the Merchant 
Marine Act) did not mean that it gave rise to “unlawful 


competition" insofar as the plaintiffs were concerned. ‘Indeed, 
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appellees expressly concede as much (characterizing Dillon in 
their brief (p. 72, n- 63) as a "lawful competition" case). 
Similarly, in the present case, the fact that the activity 

of the Citibank is alleged to be unlawful (i-e-, in violation 
of the Glass-Steagall Act) does not mean that it gives rise to 
unlawful competition insofar as these appellees are concerned. 
Rather, as in Dillon, the competition is deemed lawful unless 
it can be established that it invaded some legally protected 
right possessed by the plaintiffs. ‘In Dillon, no such showing 
was made -- with the result that the plaintiffs were held to 
lack standing to challenge the allegedly prohibited activity 
of their competitor. Likewise, these appellees both do not 


and cannot show the invasion of a legally protected right 


possessed by them -- with the result that they too lack standing. 


As seen above, in Dillon this Court relied upon 
Tennessee Power Co. v. TVA, supra. As the Supreme Court 
recently pointed out in Hardin v. Kentucky Utilities Co., 
supra, 390 U.S. at 5-6, and as appellees acknowledge 
(Appellees' Brief, p- 67), Tennessee Power was a case involving 
"lawful competition”. Yet the allegations in that case 
respecting TVA competition with private power companies were 
essentially the same as appellees allegations in the present 
case. Specifically, it was alleged in Tennessee Power that 
the entire TVA Act (under the authorization of which TVA was 
engaged in competition with the power companies) was 
unconstitutional and that the power companies had "the right 


to be free from illegal competition.” 306 U.S. at 124. The 
= 


| 
Supreme Court rejected this theory of standing (id. at 140; 
emphasis added): 
If the thesis were sound, pe tee could | 
enjoin a competing corpora on or agency on 


the ground that its injurious competition 
48 ultra vires, that there is a defect in 


the grant of powers to it, or that the 
means of competition were acquired by some | 
violation of the Constitution. The conten- 
tion is foreclosed by prior decisions that 


the damage consequent on competition, 
otherwise lawful, is in such circumstances 


damum_sbeque tnjurie: and will not support 
BH cause of action or a right to sue. 
Applying these teachings to the present case, appellees! 
assertions do not establish that the competition by Citibank 

is anything but “otherwise lawful"; specifically, they do not -- 
and cannot -- argue that only they have the right to engage in 
this type of business. They merely assert, as did the 


plaintiffs in Tennessee Power, that "there is a defect in the 
grant of powers" to Citibank, i-e-> that the Comptroller's 
regulations violate an act of Congress. Thus, this argument 
4s in all respects identical to the argument rejected by the 
Supreme Court in Tennessee Power. | 
To the same effect is Railroad Co. v- Ellerman, 105 U.S. 
166 (1881). There, the competition was alleged to be "Sllegal" 
since it violated the defendant railroad's charter; in the 
alternative, the regulation allowing the Competition! wes alleged 


to be unconstitutional. Id. at 170, 173. The Supreme Court 


held that the plaintiff had no standing (id. at 173-174; emphasis 


added): 


| 
The sole remaining question then, is, whether 
Ellerman * * * has any legal interest which 
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entitles him to enjoin the company from 
using its wharf as a public wharf beyond 
the limits of such use, as defined by 
that construction of the joint resolution. 
If he has such interest, it can only 
consist in preventing competition with 
himself as a wharfinger, which such more 
extensive use of the railroad property 
would create. And if the right to as- 
sert it exists, it mst rest * * * on the 
allegation merely that such use is beyond 
the corporate powers of the company. * % * 
The damage is attributable to the 
competition, and to that alone. But the 
ompetition is not illegal. It is no 
t 


authorized to e 

The Legal Taterest which qualifies a 
complainant other than the State itself to 
sue in such a case is a pecuniary interest 
in preventing the defendant from doing an 
act where the injury alleged flows from its 
quality and character as a preach of some 
legal or equitable duty. A stockholder of 
the Company hassuch an interest * * *. 

The State has a legal interest in preventing 
the usurpation and perversion of its 
franchises, because it is a trustee of its 
powers for uses strictly public. Jn these 
questions the appellee has no interest. and 
he cannot raise them in order, under t 
cover, to create and protect 2 monopoly 
which the law does not give him. e only 
injury of which he can be eard in a ju- 
dicial tribunal to complain is the invasion 
of some legal or equitable right. if he as- 
serts that the competition of the railroad 
company damages him, the answer is, that it 
does not abridge or impair any such right. 
If he alleges that the railroad company is 
acting beyond the warrant o Be the 
answer iS, that a violation of its c er 
does not of itselr injuriously arrect any 
of his rights. The company is not shown 

to owe him any duty which it has not 
performed. 


See also Rural |Electrification Administration v. Central 


eng 


Louisiana Electric Co., 354 F.2d 859, 862-865, certiorari 
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denied, 385 U.S. 815 (1966). 
If there were any room for doubt about the continuing 

validity of Ellerman, Tennessee Power, Dillon, and eee 

similar cases, it was dispelled by the Supreme Court last Term 

in Hardin v. Kentucky Utilities Co., supra, 390 U.S. 1 (1968) . 

In Hardin, the plaintiff power company contended that TVA's 

sale of power in a particular geographical area was specifically 

prohibited by Section 15d of the TVA Act. Jd. at 2-5. That 

contention, it should be noted, exactly parallels the contention 

in this case that the competitive activity of national banks 

is prohibited by the Glass-Steagall Act. The Supreme Court, 

however, did not accept the theory that, since TVA's activity 

was allegedly barred by statute, the resulting compere tonsa 

unlawful, giving plaintiff standing. In fact, the Cours restated 


the ""long established rule' that an injured competitor cannot 


sue to enforce statutory requirements not designed to protect 


competitors." Id. at 7, n-7 (emphasis added). Furthermore, 
citing Tennessee Power and Ellerman, supra, cases clearly 
involving competitive activity alleged to be unlawful, the 
Court declared that "the economic competition which results 
from lawful competition cannot, in and of itself, confer 
standing, on the injured business to_ question the legality of 
any aspect of its competitor's - business." Id. at 5-6 (emphasis 
added). With these contentions disposed of, the sole inquiry 
made by the Court was whether plaintiff had standing because 
Section 15a of the TVA Act was primarily designed to protect 


plaintiff and other private utility companies from TVA | 
-9- 


competition -- i.e., whether the statute created a legal right 
to be free from TVA competition. See Part I(B), infra, on 
this aspect of the instant case. 

In sum, appellees! distinction between lawful and unlawful 
competition does not help their standing argument, since this 
case can only be ‘characterized as one involving lawful 
competition as to the plaintiffs involved. The only cases 
supporting appellees' reasoning are Camp v- Georgia Ass'n of 


Independent Ins. Agents, Inc., F.2d (C.A. 5, Nos. 25,050 
and 25,060, decided August 12, 1968), petition for rehearing 


pending, and Baker, Watts & Co. v. Saxon, 261 F. Supp. 247 
(D.D.C. 1966), affirmed on other grounds sub nom. Port of New 


York Authority v. Baker, Watts & Co., U.S. App. D.C. 


, 292 F.24 497 (1968). 3/ In addition to the decisions of 


this Court and of the Supreme Court rejecting appellees' 
reasoning, three district courts have recently accepted the 
Comptroller's position. Association of Data Processing Service 
Organizations, Inc. v. Camp, 279 F. Supp. 675 (D. Minn. 1968), 
appeal pending, C.A. 8, No. 19,218; The W te Corp. Vv. 
Industrial National Bank, D.R.I., Civil Action No. 3847, decided 
July 25, 1968, appeal pending, C.A. 1, No. 7186; Arnold Tours, 
Inc. v. Camp, D. Mass., Civil Action No. 67-372-C, decided 

July 11, 1968, appeal pending, C.A. 1, Noe. «= Data 


i LT 


/ Baker, Watts was not appealed by the government in view of 
e internal disagreement between government agencies as to 
the merits of the controversy. 
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rocessing and Wingate hold that data processing companies have 
no standing to attack competition by national banks embekteken 
- pursuantto an allegedly illegal authorization by the Comptroller. 
Arnold Tours reaches the same result where plaintiffs are 
travel agents attacking competition by national banks. | 
None of appellees! other cases support its position in any 
way. Frost v. Corporation Comm'n, 278 U.S. 515 (1929), merely 
held that the plaintiff, which possessed a certificate of 
public convenience and necessity, held a valuable "property 
right" protected under state law, which entitled it to challenge 
the issuance of a certificate to a potential competitor} 
Moreover, Frost was limited by the Supreme Court in Tennessee 
Power, supra, 306 U.S. at 1435 to cases involving stending to 
challenge discriminatory state regulatory action. Accord, 
Alabama Power Co. v- Ickes, 302 U.S. 464, 484-485 (1938). Similarly, 
the branch-banking and bank-charter cases, and other cases 
involving charters or erenchises, “/ are not in point. | BS we 
demonstrated above, these cases do involve “unlawful competition,” 


in that the plaintiffs in these cases could point to some right - 


46% E.g., Whitney National Bank v. Bank of New Orleans |& Trust Co- 

6 U.5. Apps d2 > reverse 

grounds, 379 U. $. 411 (1965); “webster Groves Trust Co. 

370 F.2d 381 (C.A. 8, 1966); Nuesse v. Comp» oe 
385 F.2d 694 (1967)3 chicago v. Atchison T. & 

357 U.s. 77 (1958)- 


to be free of competition, either by contract, statute, license 
etc. See discussion in Pennsylvania Railroad Co. v. Dillon, 
supra, 118 U.S. App. D.C. at 262, n- 6, 335 F. 2d at 297, n. 65 
Rural Electrification Administration v. Central Louisiana Elec- 
tric Co., supra, 354 F. 2d at 863-864. Finally,cases such as 
FCC v. Sanders Bros. Radio Station, 309 U.S. 470 (1940), and 
American Trucking Ass'ns v. United States, 364 U.S. 1 (1960), 


are inapposite, since Congress has not seen fit to enact a 


"person aggrieved" statute in this area. See our Main Brief, 


pp. 23-24. 

For the above reasons, appellees cannot base their stand- 
ing claim on the theory that they are being subjected to "unlaw- 
ful competition." We now turn to the other grounds for standing 
raised in appellees' brief. 

B. Appellees Cannot Claim A Statutory Right 
To Be Free From Competition By National 
Banks, Since They Have Not Shown That 


The Primary Purpose Of The Glass-Steagall 
Act Was To Protect Them From Such Compe- 


tition. 


As we demonstrated in our Main Brief (pp. 25-27), a plain- 
tiff may obtain standing to atteck activity said to violate 
a statute if that statute has, as its "primary objective,” the 
purpose of protecting the plaintiff or the class to which he 
he belongs from competition. Hardin v. Kentucky Utilities Co-, 
supra, 390 U.S. at 6-7. Appellees recognize this rule in their 
brief (pp. 77-78), and assert that "even under the Hardin stan- 


eS 
dard" they should be found to have standing nee But, in 
support of this assertion, they cite only the opinion of the 
court below. They point to nothing in the Glass-Steagall Act 
jtself or in its legislative history which gives the slightest 
indication that Congress had any intention of protecting them 
or the class to which they belong in passing the Act (12 U.S.C. 
92a is not cited by appellees in this context). Moreover, they 
fail to mention the legislative history cited at pages 26-27 of 
our Main Brief, which demonstrates quite clearly that the inten- 
tions of Congress were far removed from any such designs. 

In failing to show any statutory right to be free from 
- competition, appellees have thus removed themselves entirely 
from the rationale of Hardin. And, as we have already | shown 
above, they have pointed to no other right to be free from 
competition which might make the activities of Citibank "unlaw- 
ful" as to them or the class to which they belong. The only 
other ground upon which they seriously claim to have standing 
to attack the Comptroller's ruling is under the Administrative 
Procedure Act. As we now show, this argument is totally without 


merit. 


pe eee ee 


eM Appellees' attempts to broaden the Hardin rule elsewhere in 
eir brief are frivolous. For example, at one point they assert 
(without citation from Hardin) that the statute need only have the 
effect of preventing competition, regardless of the legislative 
Intent, to give a plaintiff standing to attack it (Appellees' 
Brief, p- 73)- Of course, this reading of Hardin allows every 
statute alleged to be violated to be invoked as a ground for 
standing, since the effect of the statute (as read by the plain- 
tiff) is always to prevent the potential competitor from compet=- 

| 


ing | 
Appellees also cite Chicago v. Atchison, T. & SFR. Co., 357 
U.S. 77 (1958), for the proposition ar oes not rea re- 
uire any showing of legislative intent at all (Appellees Brief, 
footnote continued on p. 14) 
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There Is No Independent Ground For 
Standing Under The Administrative 
Procedure Act. 

Appellees assert as an independent ground for standing 
Section 10 of the Administrative Procedure Act, 5 U.S.C. 702 
(Supp. III, 1965-1967) (Appellees' Brief, pp. 79-83). While 
they acknowledge that this provision requires a "legal wrong," 
they do not point out how they meet this requirement. We have 
already shown that this case does not involve the invasion of 
any contractual, property or statutory right on the part of 
appellees to be free of competition from national banks. More- 
over, appellees do not claim the benefit of a "person aggrieved" 
statute as an aid to standing, as do most of the plaintiffs in the 
cases cited in this section of their brief (Appellees’ Brief, 

p. 81). See our Main Brief, pp. 23-24. Therefore, appellees 
do not in any concrete way show how they even come within the 
literal language of Section 10. 


The theoretical discussions set out in this section of 


appellees' brief ignore two square holdings of this Court which 


are contrary to} their position. In Kansas City Power & Light 
Co. v. McKay, 96 U.S. App. D.C. 273, 280-281, 225 F. 2a 92h, 


931-932, certiorari denied, 350 U.S. 884 (1955), certain utility 
companies attacking a federally supported power program attempted 
to base their standing to sue upon Section 10 of the APA. This 


Se ee ea 


(9 continued) pp- 76-77). They neglect to point out, however, 
that the Chicago case involved a plaintiff who possessed a license 
and who was able to invoke a city ordinance, which together conferre 
Epon it "the right to be free from unlawful competition." 357 U.S. 
at 53. 
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Court rejected their claim, citing with approval the |\view set 
out in the Attorney General's Manual on the Administrative Pro- 
cedure Act to the effect that that Act provided no nen basis 
for standing. Of course, if appellees possess an "ola" basis 
for their standing claim, they are hardly in need of the 


Administrative Procedure Act. 

More recently, in Pennsylvania Railroad Co. v. Dillon, 
supra, this Court again rejected a similar clain. 118 U.S. 
App. D.C. at 259-260, 335 F. 2d at 294-295. Appellees are 
plainly in no better position in the instant case, ahd there- 


fore cannot predicate a era claim on the provisions of the 
| 


Administrative Procedure Act. 


In sum, none of the grounds asserted by appellees to give 


them standing to attack the Comptroller's regulations has merit. 
i 


6/ Appellees also urge briefly that they should have the right 
Eo bring this action on the ground that no one else can or will 
attack these regulations if they are not permitted to do so 
(Appellees' Brief, p- 79). If this were true, none of the cases 
denying standing were correctly decided, with the possible excep- 
tion of Pennsylvania Railroad Co. v- Dillon, supra; since, in each 
of them, the plaintiirs Involved were also the only potential 
challengers of the allegedly illegal competition. 
In the standing portion of their brief, appellees state that 
Congress keeps its financial assistance programs "under periodic 
supervision" (Appellees' Brief, pp 67-68, n. 61), thus implying 
that the Comptroller's regulatory functions are generally ignored 
by the legislature and should be more carefully scrutinized by 
the courts. H of the merits , appellees 
cite the pending leg 
this Court, noting " 


Thus, 

position on t 

world to the unchecked power of the Executive Branc 
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They have failed to show that the competition provided by 
Citibank was in any way "unlawful" as to them, since they have 
shown no contractual, property, statutory or other right to be 
free from competition from national banks. They have not 
demonstrated any legislative purpose behind the Glass-Steagall 
Act to protect the mutual fund industry from competition by 
national banks. ‘They have given no other valid ground for their 
standing to attack the Comptroller's regulations. Their action 
should therefore have been dismissed for want of standing. 
II. ‘THE COMPTROLLER'S ACTION WAS WITHIN 

HIS STATUTORY POWERS AND IN ACCORDANCE 

WITH THE APPLICABLE LAW. 

As we have shown, nothing in appellees' brief establishes 
any basis for their standing to maintain this action. Assuming 
that the Court nevertheless reaches the merits of the controversy, 
we now show that! appellees have not demonstrated that the Comp- 
troller exceeded his authority under 12 U.S.C. 92a, or that any 
provisions of the Glass-Steagall Act have been violated. 

A. The Commingled Account of Citibank 
Approved by the Comptroller is 
Authorized by 12 U.S.C. 928. 

12 U.S.C. 92a establishes two simple tests by which to 

determine the Comptroller's authority to permit a national 


bank to operate a commingled managing agency account. Those 


tests are (1) whether the bank is acting in a "fiduciary 


capacity," and (2) whether, if so, it is one "in which State 
banks, trust companies, or other corporations which come into 


competition with national banks are permitted to act under the 
-16- 


laws of the state in which the national bank is located." 


As demonstrated in our Main Brief (pp. 29-35), the conm- 
mingled managing agency account approved by the Comptroller 
meets both of these requirements. Nothing in appellees' brief 
militates against that conclusion. Indeed, that brief does not 
focus on the two statutory tests but instead emphasizes & 
statement to a Congressional Committee which ICI had solicited, 
quotes SOE a mock debate staged for a conference of bank trust 


officers, and relies upon an entirely irrelevant tax statute. 


Noa I TTT 


Committee on 
63, 73, 78 


es 

quoted by app 

examination of pages 

on Common Trust Funds -- Overlapping Responsibility a 
in Regulations, Before the Legal and Monetary Affairs Subcommittee 
of the House Government Operations Committee, 88th Cong., 1st 
Sess. (1963)) shows that the quotation was part of a discussion 
in "the format of a debate" at the Forty-third Midwinter Trust 
Conference in 1962. These remarks were introduced, in part, by 
the following statement: 


| 

In identifying themselves with the side 
of the argument assigned to each one, I don't 
think you need assume that this is the final stand 
each one will take forevermore. Rather, they are 
good soldiers who responded to the call and 
agreed to concentrate their thoughts on the side 
assigned to them. In this presentation this 
morning, we hope to stimulate your thinking; to 
raise questions in your mind for you to take home 
and discuss with your associates. 


Appellees' Brief, pp. 56-5 . It is not suprising that the 
Status of managing agent was "pointedly omitted" from the exemp- 
tions granted by Section 548 of the Internal Revenue Code, cited 
by appellees. No such exemption was necessary because there is 
no double taxation on income obtained by an agent for his prin- 
cipals. oF 


Specifically, appellees have no answer to the following: 

1. National banks have operated managing agency accounts 
as fiduciary activities since at least 1930 and are specifically 
authorized by Section 16 of the Glass-Steagall Act, 12 U.S.C. oh, 
Seventh, to purchase and sell “securities and stocks without 
recourse, solely upon order and for the account of customers 
* * — 

2. The Federal Reserve Board and the Comptroller of the 
Currency have consistently taken the position that a national 
bank may enter into a managing agency agreement under its 


fiduciary powers if the bank has applied for and received such 
11 


powers under 12 U.S.C. 92a (JeA. 214). 
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10/ See our Main Brief, pp. 32-33; 1934 Fed. Reserve Bull. 609. 


lY/ It is irrelevant whether a national bank can operate as 
@ collection agent, an insurance agent, or some other sort of 
agent under the authority of some other part of the National 
Bank Act (Appellees' Brief, p. 53). For, in any event, a 
national bank may operate as a managing agent in a fiduciary 
capacity under 12 U.S.C. 92a -- and this statute and its 
predecessor (former 12 U.S.C. 248(k)) have been so construed 
and so applied for at least 30 years. See also, on the fid- 
uciary nature of a managing agency relationship, I Scott on 
Trusts (3rd ed.), §8.1, pp. 80-81; Restatement of Agenc Dd, 

> §423 comment a, 805 comment @. oressor sScoty was 
a consultant to the Comptroller's Office in the draft of 
Regulation 9. See 42 Trust Bulletin No. 6, p. 10 (1963))-. 
Compare also the fiduciary capacity of an ‘'assignee," speci- 
fically mentioned in 12 U.S.C. 92a. Judge Miller also referred 
in his opinion (now vacated) in NASD v. SEC, C.A-D.C., No. 20, 
164, to a bank's managing agency as & "sTqduciary account." 


| 
3. The Federal Reserve Board, while supervising the fidu- 


ciary activities of national banks under former 12 U.S.C. 248(k) 5 
twice changed its regulations to permit banks to commingle 
types of fiduciary funds which, as a policy matter, the Board 
had previously required banks to administer separately. such 
commingling did not affect the fiduciary power of the banks to 
administer such funds, just as the commingling of the ‘funds of 
several principals of an agent, in accordance with express 
direction, does not alter the fiduciary nature of the agency. 
Brown v. Christman, 75 U.S. App. D.C. 203, 126 F. 2d 625 (19h2). 
4. When the fiduciary reguiatory functions were | trans- 
ferred from the Federal Reserve Board to the comtrolier in 1962, 


the Board was considering the authorization of commingled 
Se 

| ~ 
12/ See 1937 Fed. Reserve Bull. 392, authorizing the, commingling 
of trust funds, and 20 F.R. 3305 (1955), authorizing the commingling 
of pension, profit-sharing, or stock bonus plan funds. Appellees 
are thus patently in error in stating: “The Board's prohibition 
against collective investment of funds received or held as 
fiduciary was unswerving between 1915 and 1962." -(Appellees* 
Brief, p- 55.) 


13/ It is of course true, as pointed out on page 55 of appellees’ 
“sef, that as to common trust funds the Federal Reserve Board 
as a policy matter ruled that the 


trust guise or form should not be used to 
enable a trust institution to operate a 
Common Trust Fund as an investment trust 
attracting money seeking investment alone 
and to embark upon what would be in effect 
the sale of participations in a Common Trust 
Fund to the public as investments. 
No such limitation, however, was contained in the Board's 1956 
authorization to commingle pension, profit-sharing, or stock 
bonus plan funds, which, like managing agency funds, are often 
"money seeking investment alone." The motive of the jbank 
customers does not affect.the fiduciary nature of the funds 
under 12 U.S.C. 92a. 
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managing agency accounts. The Board (before the transfer) 
and the Fomnonss (after the transfer) had authority under the 
L 


statute to determine that the commingling of managing agency funds ; 


constituted a "proper exercise" by a national bank of its fidu- 
ciary powers. American Trucking Ass'ns, Inc. v. Atchison, 
T. & S.F.R. Co., 389 U.S. 397, 416 (1967). 

6. Under Section 100 of the New York Banking Law, state 
panks or trust companies "are permitted to act" as managing 
agents under instruments expressly authorizing the commingling 
of PEPE / This statute has always been interpreted to authorize 
the commingling by express direction of fiduciary one 
and it is irrelevant that the interpretation of this statute 
inherently involved in the Comptroller's approval of Citibank's 
account preceded the New York Banking Department's latest formal 
determination that! a commingled managing agency account may be 
established "in the exercise of fiduciary powers conferred upon 
New York trust companies by Section 100 of the Banking Law * * *." 


Oelschlaeger, U.S. App. D.C. > 
an S to be accorded great weight by the Court. 
Comm'n v. Aragon, 329 U.S. 143 1946) . 

15/ See our Main Brief, pp. 34-35. Appellees make no response to 


4s argument, and, indeed, their brief never cites or mentions in 
any way the New York banking statutes. 


16/ Brooklyn Trust Co. v- Corwin, 5 F. Supp. 287 (E.D.N.Y¥., 1933)5 
See also hestatement of Trusts cd, §179, comment f; III Scott on 
Trusts (3rd ed.), oe ieee cage 


17/. See our Main Brief, Appendix B, p. B3. Appellees have now 
‘abandoned the reasoning which they persuaded the district court to 
adopt, and contend instead -- without any support whatsoever -- 
that the phrase “are permitted to act” in 12 U.S.C. SE. should 
be read to mean “are engaged" (Appellees' Brief, pp. 60-62). 
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As we have shown, appellees' brief in no way detracts from 


our position that the Comptroller's action in authorizing Citi- 
bank to operate a commingled managing agency account was fully 
within his statutory authority under 12 U.S.C. 92a. The district 
court was therefore wrong in concluding "that the pane trie agency 
relationship does not fall within the traditional fiduciary powers 
as delineated in 12 U.S.C. 92a(a)" (J.A. 257), and "that the 
commingling of managing agency accounts is not authorized under 
% * * the New York banking laws" (J.A. 258). Moreover, as we 
will now show, the provisions of the Glass-Steagall Act neither 
invalidate the Comptroller's action nor prohibit the operation 
of the account. . 


B. Citibank's Commingled Account Does 
Not Violate the Provisions of the 


Glass-Steagall Act. 
1. Since the commingled account is plainly a permissible 


extension of traditional fiduciary services offered to customers , 
the only remaining question is whether the account 4s forbidden 
by any of the provisions of the Glass-Steagall Act -- more 
specifically, Sections 16, 20, 21, and 32 of that Act, 12 U.S.C. 
24, Seventh, 377, 378, and 78. The answer is clearly in the 
negative. Contrary to appellees' insistence, the bank's "unit 
of participation" is simply not a "security" within the meaning 
of the Glass-Steagall Act. | 

a. As we demonstrated in our Main Brief (pp- wink), both 
common sense and the relevant legislative history require the 
conclusion that the term "securities" as used in Glass-Steagall 
Act has a different meaning from the term "security" as defined 
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in the Securities Act of 1933, 15 U.S.C. 77(b). Thus, appellees 
position is scarcely enhanced by their reliance (Appellees' Brief, 
p. 28) upon the statement of the Chairman of the SEC to the 
effect that a unit of participation "4s essentially a security." 
It is obvious that the Chairman was speaking in the context of 
the Securities Act, and not the Glass-Steagall Act. 

b. It is important to note that the question of "securities" 
entered this case only because of the technical requirements 
4mposed upon the bank by the SEC in order to give the partici- 
pants in the fund additional protection under the Investment 
Company Act of 1940. As stated by the bank in its brief to 
the SEC (1966 Hearings, p. 22): 

The Bank has been required to comply 
with the structural norm of the 1940 Act 
by creating 2a "shell," in the form of the 
Committee, and by having the Committee 
enter into a management agreement with 
the Bank as investment adviser for the 
Commingled Account, and without doubt 


this structure affords the participants 
certain protections. 


Indeed, the National Association of Securities Dealers (NASD) -- 


of which appellees are members -- quite candidly admitted to 
the SEC (1966 Hearings, p- 294): 
‘The committee is simply ea formality 
to give the semblance of statutory 


compliance aaa the Investment 
Company Act 


Had this "formality" or "shell" not been required, there would 


be no basis whatsoever for appellees to argue that the bank 


was anything but a "single entity;" and all questions of 


"securities" and of "issuing, underwriting, distributing, sell- 


ing, or dealing in” securities would vanish. 


The basic, incontrovertible fact here which appellees persist 
in ignoring is that the bank, under the Comptroller's regulation 
and ruling,is merely selling the same thing that all banks sell-- 


18/ Appellees' present claim that the bank is affiliated with its 
commingled account in violation of Section 32 of the Glass- 

Steagall Act is totally inconsistent with the position taken by 
NASD before the SEC (1966 Hearings, p. 293, 294; footnote omitted) : 


The Committee dominated by the bank 
and responsive to the Bank's will is a 
mere figurehead. The Bank will determine 
the fund's destiny, and its board, not 
the committee, will effectively be | 
entrusted with the directorial functions — 
of the fund. | 


other pooled funds involving employee pension or p 

trusts, all of which are established banking op 
1966 Hearings, p- 586. The Board itself did not find it nece- 
ssary, therefore, to consider whether the units of participation 
were "securities" within the meaning of the Glass-Steagall Act. 
A memorandum, prepared by the Board's staff and quoted at page 
29 of appellees' brief, noted that the term "securities" as 
used in the Glass-Steagall Act was less comprehensive than the 
definition contained in the securities law. 1966 Hearings, 
p. 583. The staff noted, however, that the Board's previous 
rulings concerning bank affiliations with true double entities 
such as outside mutual funds "would seem to warrant #* *#" 9 
conclusion that the units are securities under Section 32. Such 
a conclusion was not contained in the Board's formal) ruling and 
is contrary to the position which appellees had consistently 
ae before this suit was filed. See 1966 Hearings, pp. 227- 
220. | 


its financial services and experience. If these identical 
services were sold to one customer, there could be no question 


of their legality. Similarly, appellees cannot seriously suggest 


that, if these services were sold to a number of customers in a 


commingled trust fund in strict accordance with the Comptroller's 
regulation (12 C.F.R. 9), the Glass-Steagall Act would be vio- 
lated. Appellees argue, however, that the imposition of a 
structure designed solely to add the protections of SEC sur- 
veillance to those offered by the Comptroller make the account 
" @ separate entity," and thus make this an offer by the bank 
of services to be performed by the separate entity rendering 
the Comptroller's approval of the account wmlawful. If appellees 
were correct in their assumption that the account is a "separate 
entity,” their theory might have merit. The Glass-Steagall Act 
is plainly designed to prohibit banks from dealing in "securities," 
that is, in claims upon the services of other parties or evidences 
of ownership of other parties. The Glass-Steagall Act does not 
and could not, however, prohibit a pank from offering its ow 
services as investment manager. Nor is there the slightest 
evidence in the extensive legislative history that it was intended 
to do so. 

The only thing for which the bank is paid here is its own 
financial services. The bank invests the money committed to it 
as managing agent at its own discretion. It has the sole respon- 
sibility for the management of the portfolio purchased with that 
money. For these services it is paid just as it would be for 
the same services performed for a single customer. And, just 


as a single customer could withdraw at any time from the agency 
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relationship, so can a customer whose money is navesteaan the 
commingled account. The additional safeguards established to 
satisfy the SEC provide for a committee which is entitled to 
review the action taken by the bank as agent. The majority 

of the committee has been and is now controlled by the bank. 
At the end of a year, the bank might be discharged by the Committee 
or the participants in the account might vote to discharge the 
bank, ending the agency relationship. Thus, just as a trust 
officer could resign his post, ending his relationship with 
the bank and with the customers, the account could conceivably 
end its relationship with the bank. In either case, the bank 
could no longer, under the Glass-Steagall Act, offer ce ser= 


vices of the account or of the officer. But, in either case, 


so long as the officer and the account are controlled by the 


bank, it can properly offer their services. So long as the 
account is controlled by the bank, the bank is merely |offering 


| 
the services of its trust department to its customers, and not 
| 


the "securities" which the Glass-Steagall Act forbids, 
2. Appellees' arguments with respect to the history of 
the Glass-Steagall Act have no greater merit. Appellees them- 
selves point out the specific ills which were to be remedied 
(Appellees' Brief, p. 46): 


Congress discovered that the incestuous 
relationship of commercial banking and 
investment banking in the 1920's had 
adversely affected commercial banks and 
the economy in general. Bankers who 
had securities interests betrayed 
their fiduciary responsibilities as 
bankers; depositors seeking invest- 
ment advice were sold securities on 
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which the banks stood to gain; credit 
decisions were affected by the bankers' 
interest in nurturing their securities 
operations .19/ 


None of these abuses is present in this case. 

The short of the matter is that there is nothing, either 
in the material cited by appellees or elsewhere, showing that 
the Glass-Steagall Act was intended in any way to restrict banks 
from advising their customers with respect to investments when 
the bank's only possible gain from suck advice -- clearly dis- 
closed -- is the advisor's fee. On the contrary, as the 
responsible agencies have found, the activities of the bank 
in managing the account are specifically authorized to banks 
under Section 16 of the Act, which allows “purchasing and sell- 


ing such securities and stock without recourse, solely upon the 


i i TT 


19/ This is consistent with the position previously «= and cor- 
rectly -- taken by NASD, of which appellees are members (see 
1966 Hearings, 'p. 196), that the Glass-Steagall Act provided 

for "the divorcement of commercial banking from investment bank- 
ing." See also the testimony of the ICI representatives, id. 

at 99-100. In fact, the only examples appellees can find ‘or the 
Act ever having been applied to prohibit something other than 
investment banking activities by commercial banks are six 
opinions by the Federal Reserve Board applying Section 32 of 
the Glass-Steagall Act to prohibit interlocking relations 
between banks and certain outside non-bank enterprises (Appellees ' 
Brief, p. 44). These opinions have no relevance here, however, ; 
because in each cited instance the Board was dealing with true 
double entities, whereas it found a single entity in Citibank's 
account. In addition, banks alrea act as investment advisors 
to mutual funds, eB: 2 12 C.F.R. 218.17(f), and the Board has 
recently allowed Interlocks under Section 32 between commercial 
banks and certain mutual fund-insurance complexes. 33 F.R. 
13001, 12 C.F.R. 218.113 (September 14, 1968). If appellees’ 
argument is that the Board's specific exemption of Citibank's 
account was inconsistent with these rulings, their action is 
against the wrong party; the Comptroller has simply accepted that 
ruling, and has no statutory authority to alter or amend it. 
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order, and for the account of, customers, and in no case for 
its own account * * *." 12 U.S.C. 24, Seventh. 
Similarly, appellees refer to "the Congressional purpose 
of assuring disinterested investment advice expressly in the 
applicable sections of Glass-Steagall * * * " (Appellees! Brief, 


p. 47). But since, as noted in our Main Brief, the bank may 


not participate in the account (12 C.F.R. 9-18), or sell the 


account its own securities (12 C.F.R. 9.12), and the account 
may not lend or borrow money or invest its funds in stock or 
obligations of the bank (12 C.F.R. 9.12), it is clear that 

citibank *selis" only and precisely "disinterested investment 


advice.' 


3. We stress agein that appellees fail to take into account 
that the commingled fund offers exactly the same services to 
the customer with a smaller amount to invest as banks have 
traditionally offered the large investor. Appellees assert 


that such a characterization “grossly mischaracterizes the 


20/ The Federal Reserve Board noted (1966 Hearings, p. 586): 


Indeed, a main evil in this context 
at which section 32 is directed -- the oppor- 
tunity for the exercise of influence on 
investments of a bank's customers by indi- 
viduals connected with both the bank and 
a securities house who stand to gain 
pecause of their undisclosed or not 
readily apparent link with the source 
of the securities to be sold -- can= 
not exist in the present case, where 
Account, being essentially an operation 
of First would be plainly known to 
customers of the bank for what it is. 


speculative nature" of the commingled account (Appellees' Brief, 
p. 45 see also pp. 10-11). That assertion is footliess; it demon- 
strates an ignorance of the services traditionally offered by 
banks with fiduciary powers under managing agency accounts. 

Those accounts may be as speculative as the principal desires. 
The only difference between those accounts and the commingled 
account is that the traditional managing agency account is not 
available to those with less than $200,000 to be managed. 
Appellees do not and could not contend that such managing agency 


21/ 
accounts are tainted with illegality. 


4. Appellees spend many pesos comparing Citibank's com- 


mingled account to a mutual fund. It is not surprising that 
ee ee en 


21/ It may also be that appellees are not concerned with these 
Factors, knowing that customers with enough money to take advan- 
tage of the standard managing agency account are unlikely to rely 
upon appellees' products. See 1966 Hearings, p. 113. 


22/ The term "mutual fund" itself is often misleading, not only 
Decause it involves open-end and closed-end companies and "load" 
and "no-load" funds, but also because the term is not differen- 
tiated by appellees from other terms found in their brief, such 
as "investment securities business," "securities affiliates," 
"snvestment bankers," "investment trusts," and “investment ad- 
visor" -- each of which has its own peculiar meaning in the 

1933 legislative history. Of all these denizens of the 
securities world, the activities of Citibank's fund most 

closely resemble those of "investment counselors," a term 

not mentioned in appellees! brief. See 1966 Hearings, pp- 
65-66, 137, 239-241, 243. Such investment counselors, accord= 
ing to ICI's brief before the Securities and Exchange Commis- 
sion, “organize investment trusts so that they can make avail- 
able * * * to people who cannot afford to take their personalized 
investment services, the same type of services in an investment 
company. These investment companies are really an adjunct of 
the investment advisory business." 1966 Hearings, pp. 270-271. 
Such investment counseling trusts or companies, like Citibank's 
fund, do not charge sales loads, and they are partially exempted 
from the directors affiliation prohibitions of Section 10 of 
the Investment Company Act, 15 U.S.C. 80a-10. A most clear and 
precise discussion of the relationship of each of these various 
enterprises to the Glass-Steagall Act prohibitions is found in 
Citibank's reply brief to the SEC, 1966 Hearings, pp- 482-499. 
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mutual funds bear much resemblance to managing agency accounts, 
| 


both traditional and commingled. In fact, mutual funds were 
originated in order to obtain for the smaller investor the same 
sort of services which bankers and other investment experts had 
traditionally offered large investors. cf. I Loss; Securities 
Regulation (24 ed.), p- 14. | 
Appellees seem to argue that, because a conningled account 
resembles a mutual fund, it is illegal. (See, G-Z-5 Appellees’ 
Brief, pp. 8-11, 14-16, 20-25). The reasons they assign for 
this alleged result (id. at 45-50) » however, are wholly without 
merit. So long as the bank receives no profit from inducing its 
customers to commit their money to the account, the possible 
conflict of interest involved is exactly that which congress 
long ago declared allowable by permitting trust operations 3 no 
more, no less. Thus, appellees suggest (Appellees! Brief, p. 47) 
that the bank receives a management fee from the account; but 
the bank receives a similar management fee for a managing agency 
account, a trust account or any of the other myriad fiduciary 
services it performs. Appellees suggest (id. at 48) that because 
@ commingled account will have continuing redemptions, there 
will be pressures on the banks to "steer their customers to 
the Bank fund;" but the bank's trust department income will 
be dependent upon the total size of its trust operations and 
trusts and managing agencies are continually expiring by their 
terms or by law. No one has suggested that this creates any 
improper pressures on banks to "steer their customers" to the 


services of their trust departments, yet the pressures are 
| 
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identical. Appellees finally suggest (id. at 49-50) that a 
bank, in its creditor role, might "support a lagging corporation 
in which the bank's investment fund has a substantial equity 
position" because of the bank's interest in the performance of 
its commingled account; but the pressure to "support a lagging 
corporation"would be equal if a trust fund or a managing agency 
account had a substantial equity position in the corporation. 

In short, these examples of possible conflicts of interest set 
forth by appellees ignore the realities of perfectly proper 
trust department operations of banks, and lack relevance in 


light of the purpose of the Glass-Steagall Act, as set out 


above (Part II(B)(2), supra; see Appellees’ Brief, p.- 46). 


In sum, appellees have not demonstrated a basis for their 
standing to bring this action, since they have failed to show 
a legally protected right to be free of competition from national 
banks. In any event, they are unable to substantiate their 
allegations that the Comptroller's action in authorizing 
Citibank's commingled account violated 12 U.S.C. 92a or Sections 
16, 20, 21 or 32 of the Glass-Steagall Act. The decision 


below was therefore erroneous. 


CONCLUSION 


| 
For the foregoing reasons, together with those set forth 


in our main brief, the decision below should be reversed. 
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PETITION OF APPELLEES FOR REHEARING, 
WITH SUGGESTION FOR EN BANC CONSIDERATION 


A. INTRODUCTION 


Appellees petition for rehearing of the above captioned 

| 1/ 

matter, with the suggestion that rehearing be ordered en banc. 
| 


As the discussion below indicates, not only has the panel | misap- 


prehended critical points of law (cf. Fed. R. App. P.- 40(a)), but 


. : : . eet) 
also these proceedings raise questions of exceptional importance 


so as to make en banc consideration appropriate (cf. Fed.| R. App. 
<4 | 
P. 35(a)). | 


2/ | 
Appellees brought this action in the District Court to 


challenge the legality of certain regulations and rulings of 


Appellant Comptroller of the Currency which reversed decades of 
settled administrative rulings and authorized commercial banks for 
the first time to expand their traditional banking activities to 
enter the mutual fund business. The medium for this easton into 


the securities business was to be the sale by banks of "units of 

| 

| 
pu 
1/ These appeals, Nos. 21,661 and 21,662, were consolidated for 
decision with National Association of Securities Dealers jv. 
Securities and Exchange Commission, No. 21,164, in which | ithe 
Court affirmed the order of the Securities and Exchange Commis- 
sion. 
2/ Appellees include Investment Company Institute, an association 
of mutual funds and their investment advisers and principal under- 
writers, plus a number of Institute members who serve as|invest- 
ment advisers and principal underwriters of mutual funds . 


=, = 


3/ 


A pel : : . “ = ls 
participation" in "commingled investment accounts." As is recog- 


| 
nized in Chief Judge Bazelon's opinion, commingled investment 


accounts are the functional equivalent of traditional mutual funds —— 


a classic form of securities activity. 
| 
Appellees' Complaint charged that the regulations of the 
Comptroller permitting bank entry into the mutual fund business 
| 4/ 


violated four specific provisions of the Glass-Steagall Act 

which were designed to separate commercial banking from the securi- 
| 

ties business. Appellees also contended that the regulation au- 


ee : 
thorized banks to engage in securities activities which were 
. | 


clearly outside the fiduciary activities permitted national banks 


5/ . L 


by Section 92a of the National Banking Act. 
The District Court, in an extensive and detailed opinion, 
| 


held that the Comptroller's regulations permitting bank entry into 


the mutual fund business were beyond the Comptroller's statutory 


authority and in violation of the express prohibitions of the 
| 
Glass-Steagall Act. 274 F. Supp. 624. 


3/ The only commingled investment account authorized to date has 
been that of Appellant Intervenor First National City Bank, here- 


inafter referred to as the "Bank" and its "Account." 


| 
4/ National Banking Act of 1933, §§ 16, 20, 21, 32, 48 Stat. 162 
et seq. (1933), as amended, 12 U.S.C. §§ 24, 377, 378, 78 (1964). 


5/ Pub. L. No. 87-722, 76 Stat. 668 (1962), 12 U.S.C. § 922 
(1964) . 


On July 1, 1969, in a per curiam opinion, a panel of the 
Court consisting of Chief Judge Bazelon and Judges Burger and 
Miller reversed the decision of the District Court. The opinion 
noted that a majority of the Court had reservations about Appel- 
lees' standing to sue, but that "these doubts have been resolved 
in favor of reaching the merits in cases of this consequence" 
(Slip Op., page 4). The per curiam opinion contained no discussion 
of the merits, but stated that the two concurring opinions set 
forth the basis of the Court's action. 

In the opinion written by Judge Burger and concurred in by 
Judge Miller, virtually the entire discussion was devoted to an 
analysis and evaluation of the standing question. Judge Burger 


indicated his "grave doubts" as to Appellees standing, but con- 


cluded that Appellees had standing "in order to make a majority 


holding for review of the merits of a subject of such importance." 
The majority thought ‘that "consideration of the merits ... at 
our level may be useful to further judicial review." (Slip Op., 
page 36.) 

However, the majority analysis of the merits was limited to 
a terse statement that several government agencies had given "care- 
ful and comprehensive study to all aspects of this problem"; that 
these agencies "with their accumulated expert experience have de- 


cided the issues" in question; and that the agency decisions are 


"entitled to substantial deference and on this record I see 


no basis for disturbing their conclusions." (Slip Op., pages 47, 
| 
48.) 
The majority thus treated the Appellees’ Complaint| as one 


challenging an agency's expertise and exercise of discretion. 
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There was no discussion whatever of the Appellees' assertions, 


or the District Court's conclusions of law, that the controlling 
regulations exceeded the Comptroller's statutory authority and were 
in direct violation of the prohibitions of the Glass-Steagall Act. 


Chief Judge Bazelon's opinion analyzed the standing issue 


| 
at length and concluded that Appellees, had standing. This opinion 
| 


also discussed many of the issues raised by Appellees concerning 
the Glass-Steagall Act and the scope of permissible fiduciary ac- 


tivities within the limits of Section 92a. However, as we shall 
| 


point out, his opinion misapprehended several critical issues of 
law. The majority did not join in Judge Bazelon's discussion of 


the merits of this appeal. 


B. ARGUMENT 


1. En banc Consideration is Appropriate Because of the 


Exceptional Importance of the Issues Raised in This 
Appeal. | 


This case unarguably is one of great significance, The 


Comptroller's regulations challenged here reversed decades of con- 


| 
sistent prior administrative rulings to permit commercial banks, 
| 


for the first time since the Depression, to re-enter the specula- 
tive securities business. Indeed, Chief Judge Bazelon's opinion 
recognizes that the challenged activity is a clear departure from 
past practice and authorizes "a new and free-wheeling form of 
fiduciary activity." (Slip Op., page 10.) 

There is no dispute as to the impact that bank operated 
mutual funds will have on the securities industry and the economy 
at large. Indeed, the Comptroller predicted that in the next 
decade commercial banks operating under these regulations "might 
capture as much as two billion dollars of mutual fund business." 
(See Slip Op., page 47 n.10.) And Chief Judge Bazelon noted that: 

"The major consequences of expanded investment service 

by banks will be a quantitative change in the volume 

of securities bought, sold, and held by banks. While 

substantial transactions in securities by banks may be 

essential for the modern management of their customers’ 
money, an increase in their already massive securities 
holdings for the account of customers has some disquiet- 
ing consequences for the underpinnings of corporate ac- 
countability and competition in the economy at large." 

(Slip Op., page 16.) 

The entry of banks into the mutual fund business is the 
first breach in the wall of separation erected by the Glass-Steagall 
Act in 1933 between commercial banking and the securities business. 


In erecting that wall, Congress intended to prevent a recurrence 


of the economic distortion caused by the free-wheeling activity 


of banks with respect to their securities activities during the 


period culminating in the Depression. 
Although there was unanimous agreement by members of the 


panel as to the significance of the questions posed by this ap- 


peal, the merits received only limited and misdirected treatment, 


as we discuss below. This matter of exceptional importance re- 


quires en banc consideration. | 
| 


2. The Majority Improperly Treated Appellees! Complaint as 
Challenging Administrative Expertise and Discretion. 


| 
In its brief discussion of the merits of the case,| the ma- 


jority held that the court's review function is 


"narrow and limited; it does not include the power 
to decide whether the public will be better served 
by one or the other modes of investing funds so as 

to achieve diversification, yield, safety or low 
cost. All that is the primary responsibility of 

the special regulatory bodies established by Congress 
for that purpose." (Slip Op., page 47). 


It should be emphasized that Appellees' Complaint did not 
raise these policy questions or debate the wisdom of commercial 
bank entry into the mutual fund business. Appellees charged 
that the regulations exceeded the Comptroller's sees autho- 


rity; they did not raise questions of abuse of discretion. 


The standard of review applied by the majority is clearly 


inappropriate in cases challenging administrative action |in excess 


6/ Indeed, this Court is not unfamiliar with attempts to breach 
Glass-Steagall prohibitions. A companion effort of the Comp- 
troller to expand bank securities activity to include the sale of 
revenue bonds has been declared unlawful by this Court under the 
controlling provisions of the Glass-Steagall Act. Baker, Watts & 
Co. v. Saxon, 261 F. Supp. 247 (D.D.C. 1966), aff'd, sub, nom. 
Port of New York Authority v. Baker, Watts & Co., 129 U.S. App. 
D.C. 173, 392 F.2d 497 (1968). | 


7/ 
of statutory authority. As the Supreme Court has stated: 


"Administrative determinations must have a basis in 

law and must be within the granted authority. ... 

An agency may not finally decide the limits of its 

statutory power. That is a judicial function." 

Social Security Board v. Nierotko, 327 U.S. 358, 369 

(1946) (footnote omitted). 

This Court has repeatedly decided cases raising questions 
whether administrative officials exceeded their statutory authority. 
In those cases, the Court has made its own judgment as to the limits 
of the statutory authority granted to the administrative official. 
Many of those cases have involved the Comptroller. Thus, this Court 


recently struck down a companion effort of the Comptroller to ex- 


tend commercial banking activities into the securities business. 


Baker, Watts & Co. v.| Saxon, supra, note 6. In that case the 


Comptroller had interpreted the term "general obligations" so as 
to permit national banks to underwrite and sell revenue bonds. 
The Court rejected the Comptroller's "expert" judgment in defin- 


ing that term and held that the Comptroller's regulations squarely 
8/ 
violated the applicable provisions of the Glass-Steagall Act. 


7/ See, NLRB v. Brown Food Store, 380 U.S. 278, 292 (1965); NLRB v. 
Insurance “Agents' “International U} Union, AFL-CIO, 361 U.S. 477, “499- 
500 (1960); Phillips Petroleum Co. v. Wisconsin, 347 U.S. 672, 
677-78 (1954); Elgin, Joliet & Eastern Ry. v. Benj. Harris & Co., 
245 F. Supp. 467, 472 (N.D. Ill. 1965). 


8/ Similarly, regulations of the Comptroller authorizing na- 
tional banks to expand into the insurance business have been held 
unlawful. The reviewing courts have exercised their independent 
judgment as to the limits of the Comptroller's authority, holding 
that "as a matter of law, the ruling by the [Comptroller] was il- 


legal and contrary to Title 12 U.S.C.A. § 92 .... Georgia 


Ass'n of Independent Ins. Agents, Inc., v. Saxon, 268 F. Supp. 236, 
238 (N.D. Ga. 1967), aff'd, 399 F.2d 1010 (5th Cir. 1968). 


These conclusions are consistent with a long line of deci- 
sions in this Court involving contentions that the Comptroller 
acted beyond his statutory authority in granting branch bank applica- 


tions. The Comptroller consistently asserted that his decisions were 
| 
discretionary and that the scope of judicial review was limited. 


This approach has been consistently rejected. Thus, in Whitney 


National Bank v. Bank of New Orleans and Trust Company, 116 U.S. 


App. D.C. 285, 295, 323 F.2d 290, 300 (1963), rev'd on other 
grounds, 379 U.S. 411 (1965), this Court cited with approval the 
following language which clearly resolves the issue: 


". . . "Defendant argues that the approval 
or disapproval of branches of national banks is 
a matter clearly committed to the discretion of _| 
the Comptroller. But there is no discretion of | 
the Comptroller to approve the establishment of a | 
branch office at a location prohibited by law. * * * 
In the instant case, there is no desire to con- 
trol the defendant's discretion * * *. But, as 
mentioned above, there is no discretion to un- | 
lawfully issue a certificate. * * *'" | 


Likewise, here the Comptroller has no discretion to authorize acts 
| 


beyond his statutory authority or which are expressly prohibited by 


Beyond this fatally erroneous assumption .on the part of the 


the Glass-Steagall Act. 


majority, it should be noted that the consideration of commercial 


bank entry into the mutual fund business by the several administra- 


tive agencies pursuant to their respective jurisdictions jwas quite 


circumscribed and did not reach the full range of Glass-Steagall 
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issues raised by this action. Thus, the Securities and Exchange 


Commission made it absolutely clear on a number of occasions that, 
in reviewing bank-supported commingled investment accounts under 
the securities laws, it had no authority to determine, and would 


not intimate any view on, the legality under the Glass-Steagall 
9/ 


Act of commercial bank entry into the mutual fund business. | 
Moreover, the Federal Reserve Board evaluated bank-sponsored 
commingled investment accounts solely with respect to Section 32 

of the Glass-Steagall Act, and not with respect to Section 21, the 
keystone provision of Glass-Steagall upon which Appellees rely. The 
Board stated that it "expressed no position with respect to whether 
{Section 21] might be held applicable to the establishment and opera- 
tion of the proposed 'Commingled Investment Account.'" 12 C.F.R. 

§ 218.111 (1965). Nor did the Board express any opinion as to pos- 


sible violations of Sections 16 or 20 of the Act. 


9/ In the Matter of First National City Bank, before the Securities 
and Exchange Commission, IC-4358, as amended, IC-4538a, March 14, 


1966. And see Hearings on Amendment No. 438 to S. 1659 before the 
Senate Banking and Currency Committee, 90th Cong., lst Sess. (1967), 
p. 1296; Hearings on Bank and Insurance Company Collective Investment 
Funds and Accounts, Investment Company Act Amendments of the House 
Committee on Interstate and Foreign Commerce, 90th Cong., 2nd Sess. 
(1968), pp. 113-114. 


Chairman Cohen advised the House Subcommittee on Commerce and 
Finance that the SEC’ "did not participate in 'the present' litiga- 
tion . . . we have no comment on the interpretation or the resolu- 
tion of policy issues or statutes which are not within our regulatory 
jurisdiction or responsibility." Id., at 132. And in his written 
statement he emphasized that the SEC "did not propose the amendments 
that would admit banks and it neither supports nor opposes such 
amendments." Id., at 147. 


- 10 - 
| 


Thus, even if this were an agency review case, there has 
. ieges 
been no definitive agency analysis of the critical issues! raised 


here. 


3. The Opinion of Chief Judge Bazelon Misapprehended a 
Number of Critical Points of Law With Respect to Both 


the Glass-Steagall Act and Section 92a of the Federal 
Reserve Act. 


(a) The Glass-Steagall Act 


The keystone provision of the Glass-Steagall Act, providing 


for "complete separation" of commercial banking from the securities 
10/ 
business, is Section 21. That section applies to all banks, 


state and national. It prohibits companies engaged in "issuing, 


underwriting, selling or distributing . . . securities" from en- 


gaging "to any extent whatsoever" in the business of commercial 
banking. Thus, Section 21 forces a square choice: an enterprise 
can engage in commercial banking or it can engage in issuing, 


underwriting, selling or distributing securities; it cannot do 
both. 
| 


The opinion of Chief Judge Bazelon did not deal with the 


provisions of this keystone section. Rather it asserted that 


Section 21 was merely an appendage of Section 16 of the Glass- 
Steagall Act and concluded that the specific prohibitions of 
| 


Section 21 added little to the provisions of Section 16. There 
| 


10/ Agnew v. Board of Governors, 80 U.S. App. D.C. 377, 385, 153 
F.2d 785, 793 (1945), rev'd on other grounds, 329 U.S. 441 (1947). 
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is no justification or legislative support —— and none is cited -- 
for so diluting the meaning of the express prohibitions of Section 21. 
In point of fact, Section 16 is the provision which generally confers 
corporate powers on national banks; it deals only peripherally with 
11/ 

the prohibitions of the Glass-Steagall amendments. 

As noted, Section 21 prohibits all banks from "issuing," 
or “underwriting,” or "selling" or "distributing" most types of 
"securities." Central to an analysis of the scope of this section 
is whether "units of participation" are "securities" under the 
Glass-Steagall Act. Indeed, the Comptroller relied exclusively 
upon this point; he made no contention that the Bank is not engaged 
in underwriting, selling, and distributing the units of partici- 
pations. Chief Judge Bazelon did not expressly resolve this 
critical issue, although his analysis apparently proceeds on the 
assumption that units ‘of participation are not "securities." 
His opinion makes no mention of the authoritative ruling to the 
i 
1l/ In any event, the authorized activity is in conflict with Sec- 
tion 16 itself. The purpose of the phrase permitting national banks 
to buy and sell securities "for the account of customers" was to in- 
sure that nothing in the Act was construed as denying banks the right 
to order the purchase or sale of securities on instructions from, 
and for the account of, their customers. And, while it may be 
asserted that in investing the Account's funds, the bank is acting 
"for the account of customers," no one has seriously contended that 
selling units of participation to bank customers is "purchasing and 
selling such securities .. - for the account of customers" within 
the meaning of the Act. On the contrary, such sales are a garden 
variety form of underwriting. And, Section 16 establishes that 


national banks shall not "underwrite any issue of securities or 
stock." 


= 


contrary by the Federal Reserve Board that the very units | of par- 


ticipation at issue here are securities within the meaning of the 

Glass-Steagall Act (see Memorandum of Federal Reserve Board, set 

forth in Hearings on S. 2704, before a Subcommittee of the Commit— 

tee on Banking and Currency, 89th Cong., 2d Sess. (1966), page 584). 
Moreover, Chief Judge Bazelon does not discuss at 12 three 

of the four prohibitions of Section 21 -- all written in the dis- 

junctive -- which bar all commercial banks from "issuing," “selling,” 

or "distributing" securities. There can be no doubt that the Bank 

is engaged in "issuing" participation in its Account within the 

terms of the Glass-Steagall Act. The Federal Reserve Board has 

repeatedly held that a primary activity of a mutual fund i and 

this necessarily applies to the Bank's Account -- is the Gontienors 

process of selling and redeeming shares and that this constitutes ae 

the "issuance" of securities within the meaning of Glass-Steagall. 
In connection with the single prohibition that he analyzed, 


| 
Chief Judge Bazelon apparently concluded that the sale of units of 


participation is not "underwriting" within the meaning of the 
Glass-Steagall Act because "the Bank's interest in earning a regu- 
lated fiduciary charge bears little resemblance to its interest 


in earning an indeterminate distributing profit from securities 


which it owns or underwrites ...." (Slip Op., p. 14). But 


12/ 12 C.F.R. § 218.101 (1951). 


=e 


“earning an indeterminate distributing profit" is not a necessary 
indicia of "underwriting" under Glass-Steagall; Chief Judge Bazelon 
cites no legislative history to support this conclusion. Indeed, 
the Federal Reserve Board has found, in connection with companion 
prohibitions of Glass-Steagall, that a mutual fund continuously 
issuing its shares -- as the Bank's Account will -- is engaged in 
the "public sale" and "distribution" of its securities within the 
meaning of Glass-Steagall, irrespective of the fact that "the 
investment company does not derive any direct profit from the sales" 


of these shares. 12 C.F.R. § 218.101 (1951). 


Furthermore, there is no sales charge imposed in connection 


with the distribution of securities in "no-load" mutual funds. 
Indeed, no one has yet suggested that a bank could establish a 
typical "no-load" fund and sell shares in it without violating 
Section 21 solely because it would earn no underwriting profit -- 
although, without using this precise language, that is what Chief 
Judge Bazelon's opinion would apparently permit. 

We suggest that an appropriate analysis of these express 
prohibitions in the context of the purposes of the Glass-Steagall 
regulatory scheme would inevitably lead to the conclusion that the 


challenged regulations authorize activity squarely in violation of 


Section 21. 
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* (b) Section 92a of the Federal Reserve Act 
Chief Judge Bazelon concluded that the operation of a com- 
mingled managing agency account is a fiduciary activity within the 
purview of Section 92a of the National Banking Act. He reasoned 


that because the bank would have a duty of a fiduciary character 


owed to each investor, it would be acting ina "£i duciary) capacity" 


as that term is used in the Act. 

This construction of the statute emasculates the careful 
regulatory scheme designed by Congress. It virtually reads the 
term "fiduciary" out of the Act. Whenever a bank obtains funds 
belonging to an individual, it can be said to have a auty to 
that individual that partakes of the fiduciary. Tnaeeae fe is 
difficult to suggest an area in which a bank could act on behalf 
of a customer without complying with certain basic fiduciary 
standards. : | 

In Section 92a, Congress clearly did not use the term "fiduci- 
ary capacity" in this broad and loose fashion. It intended that term 
to delimit the scope of activities that could be permitted national 
banks to meet state bank competition. But Section 92a has always 
been understood as requiring that a bank act as a true fiduciary and 


13/ | 
not merely as an investment agent or adviser. It has not been 


13/ 26 Fed. Reserve Bull. 393 (1940). 
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understood to authorize the "new and free-wheeling form of fidu- 


ciary activitly]" referred to by Chief Judge Bazelon. 


C. CONCLUSION 


For the foregoing reasons, this Court should order a re- 


hearing en banc in the above-captioned matter. 


Respectfully submitted, 
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to motion of pltff. for summary judgment; affidavits (2): 
statement; P&A; c/m 4-4; M. 1 4-4 filed 

Stipulation extending time for pltff. to respond to cross- 
motion of deft. for summary judgment and for deft. to 
oppose motion of pltff. for summary judgment until 
5-10-67. filed 

Called. | Asst. Pretrial Examiner 

Stipulation extending until 6-6-67 time for pitfs to 
respond to deft's cross motion for summary judgment 
and opposition to pltfs' motion for summary judgment. 

filed 
Reply memorandum of pltff; c/mailing filed 


PROCEEDINGS 


Reply memorandum of deft. to reply of pitt. to cross- 
motion for summary judgment; c/m 6-28-67 filed 
Supplemental affidavit of James F. Fitzpatrick in 
support of pltif motion for summary judgment ; 
exhibits 16 & 17; c/s 6/28/67. filed 
Motions of pltfs. for summary judgment and cross- 
motion for summary judgment argued and taken under 
advisement. (Rep: Ida Watson) McGarraghy, J. 
Transcript of proceedings; 6-29-67; pp. 1-74; 
(Rep. Ida Z Watson. Court's copy) filed 
Opinion denying Motion of Defendant for summary judg—- 
ment and granting motion of plaintiffs for summary 
judgment. (Order to be presented)  (N) ‘McGarraghy, J. 
Motion of deft for stay pending appeal; P&A; |c/m 10-10 
ifiled 
Motion of First National City Bank for leave |to inter- 
vene as a defendant; affidavit; P&A: exhibit: 
c/s 10-13-67; MO. Deposit $5.00 by Ailes; app. 
Steptoe & Johnson. | filed 
Opposition of pltfs to motion of National City Bank to 
intervene; c/m 10-23-67. | filed 
Opposition of pltfs to motions for stay and to deft. 
Comptroller's proposed order; c/m 10-23-67. filed 
Proposed order of pltf. for judgt. | filed 
Objection of deft. to order as proposed by pitfis. filed 
Proposed order of deft. for judgt. | filed 
Proposed order for stay. | filed 
Memorandum granting motion of The First National City 
Bank to intervene and limiting it to the purpose 
of prosecuting an appeal from the judgment. (N) 
McGarraghy, J. 
Judgment declaring those portions of Regulation 9, 
12 C.F.R. Para. 9 in violation of Sections 16, 20, 
21 and 32 of Nat'l Banking Act of 1933, as amended; 
declaring Comptroller's approval of plan of First 
Nat'l. City Bank of N. Y. illegal; directing 
Comptroller to set aside any portion of Regulation 9 
declared illegal and enjoining Comptroller from con- 
tinuing in effect any prior approval to any bank 
which might have heretofore permitted operation of 
managing agency collective investment funds under 
Reg. 9 and directing him to set aside forthwith and 
rescind any such prior approval; provisions of this 
order stayed pending ultimate disposition of any appeal 
taken. provided Comptroller shall not authorize any 
national banks to commence operation of a managing 
agency collective investment fund. (N) McGarrachy, J. 
| 
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PROCEEDINGS 


Order granting motion of the First Nationa] City Bank 
for leave to intervene as a party defendant in this 
action under FRCP 24(a) for limited purposes. (N) 

McGarraghy, J. 


Notice of appeal of intervenor from order of 11-9; 
deposit by Cox $5.00 (copies mailed to A. Duane Vieth 
and Irwin Goldbloom) filed 


Cost bond'on appeal (Cash security) in amount of 
$250.00 by Cox filed 
Notice of appeal by deft. from judgment of Nov 9, 
1967. (copies mailed to G. Duane Vieth. Stephen Ailes). 
filed 


[Filed April 25, 1966] 


IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


INVESTMENT COMPANY INSTITUTE 

By Dorsey Richardson, Its President 
61 Broadway 

New York, New York 


INVESTORS DIVERSIFIED SERVICES, INC. 
Investors Building 
Minneapolis, Minnesota 


INVESTORS MANAGEMENT CCMPANY, INC. 
Westminster at Parker 
Elizabeth 3, New Jersey 


HUGH W. LONG & COMPANY, INC. 
Westminster at Parker 
Elizabeth 3, New Jersey 


WELLINGTON MANAGEMENT COMPANY 
1630: Locust Street 
Philadelphia, Pennsylvania 


WELLINGTON COMPANY, INC. 
1630 Locust Street 
Philadelphia, Pennsylvania, 


Plaintiffs 


v. Civil Action No. 
1083-66 
JAMES J. SAXON 
. Comptroller of the Currency 
Office of the Comptroller of 
the Currency 
Fifteenth and Pennsylvania Avenue 
Washington, D. C., 


Defendant 


COMPLAINT FOR DECLARATORY JUDGMENT 
AND INJUNCTIVE AND OTHER RELIEF 


* Plaintiffs, by their attorneys, bring this action against 
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the above-named defendant and allege: 
Jurisdiction and Venue 

1. | This is a civil action for a declaratory judgment 
and injunctive and other relief. It arises under Sections 16, 
20, 21 and 32 of the National Banking Act of 1933, as amended, 
(herein referred to as "the Glass-Steagall Act"), codified in 
Sections 24, 377, 378 and 78, 12 U.S.C., respectively, as well 
as under Section 92(a), 12 U.S.C. This Court has jurisdiction 
under the provisions of 12 U.S.C. § 1331; the Declaratory 
Judgment Act, 28 U.S.C. § 2201-02; the Administrative Procedure 
Act, 5 U.S.C. § 1009; and the District of Columbia Code, 
Sections 11-305 and 11-306. Venue is established under the 
provisions of Section 1391(b) and 1391(e)(1), 28 U.S.C. There 
exists between each plaintiff and the defendant an actual 
controversy, justiciable in character, in respect of which 
plaintiffs require a determination of their rights by this 
Court. The amount in controversy exceeds $10,000. 

Parties 7 

2. Plaintiff Investment Company Institute (herein 
referred to as the Institute") is an unincorporated association, 
having its principal place of business in the City, County and 
State of New York. At the time of the commencement of this 
action, Dorsey Richardson was the President thereof. It is a 
national association having as its members 174 open-end invest- 


ment companies, and their 87 investment advisers and 78 principa 


underwriters. Open-end investment companies are commonly 
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referred to, and will herein be referred to, as "mutual funds." 
The Institute is suing in a representative capacity for all its 


members which will be injured irreparably by the illegal acts 


here complained of. The great majority of its mutual fund 
members is engaged in the business of issuing and detering for 
sale redeemable securities which represent an undivided interest 
in the portfolio of securities owned by the fund. |Each mutual 
fund member is registered as an open-end investment company 
with the Securities and Exchange Commission (herein referred to 
as the "SEC") under the Investment Company Act of 1940 (herein 
referred to as "the 1940 Act"); and the securities| issued by 
each member fund are registered with the SEC under, the Securities 


Act of 1933 (herein referred to as "the 1933 Act"')). Together, 
i 


the mutual fund members of the Institute have assets of over 
$36 billion (being about 94% of the assets of all mutual funds 
in the United States) and have approximately 3.5 million share- 
holders. Each of the investment adviser members dé plaintiff 
Institute is, pursuant to the contractual arrangements required 
by Section 15 of the 1940 Act, engaged in the posinese of 


- regularly furnishing to one or more mutual fund members advice 


with respect to the desirability of investing in, purchasing, 


or selling securities, or is empowered to determine what 
securities shall be purchased or sold by such mutual fund. Each 
of the principal underwriter members of plaintiff: Institute is, 
pursuant to the contractual arrangements. required] by Section 15 
of the 1940 Act, engaged in the business of purchasing from one 


or more mutual fund members its securities for distribution or, 
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as agent for such mutual fund, selling or having the right to 
sell the securities of such fund to a dealer or to the public 
or both. 

3. (a) Plaintiff Investors Diversified Services, Inc., 
an Institute member, is incorporated under the laws of the State 
of Minnesota ‘and has its office and principal place of business 
at Minneapolis, Minnesota. It acts as investment adviser and 
principal underwriter, pursuant to Section 15 of the 1940 Act, 
to the following open-end investment companies: Investors Mutual 
Inc.; Investors Stock Fund, Inc.; Investors Variable Payment 
Fund, Inc.; and Investors Selective Fund, Inc., all of which are 
Institute members. There are more than three-quarter million 
investors in these open-end investment companies residing 
throughout the United States. Securities of each of these open- 
end companies are offered for sale and sold throughout the 
nation, and a substantial mumber of such shares are offered for 
sale and sold in the City and State of New York. 


'(b) Plaintiff Investors Management Company, Inc., 


| is incorporated under the laws of the State of New Jersey and 


has its office and principal place of business at Elizabeth, New 
Jersey; plaintiff Hugh W. Long & Company, Inc., is incorporated 
under the laws of the State of Nevada and has its office and 
principal place of business at Elizabeth, New Jersey. Both are 
Institute members. Pursuant to Section 15 of the 1940 Act, 
Investors Management Companyantnce: acts as investment adviser, 
and Hugh Long & Company acts 4s principal underwriter, to the 


following open-end investment companies currently engaged in 


sigh 


issuing and selling their ararese all of which are Institute 
members: Fundamental Investors, Inc.; Diversified Investment 
Fund, Inc.; and Diversified Growth Stock Fund, tac. There are 
more than 250,000 investors in these open-end investment 
companies residing throughout the United States. Securities of 
each of these open-end companies are offered for sale and sold 
throughout the nation, and a substantial number of such shares 
are offered for sale and sold-in the City and State of New York. 
(c) Plaintiffs Wellington Marat ementiiConpany and 
Wellington Company, Inc., are both incorporated eee the laws 
of the State of Delaware and have their offices and principal 
places of business at Philadelphia, Pennsylvania. ‘Both are 
Institute members. Pursuant to Section 15 of the 1940 Act, 
Wellington Management, Inc., acts as investment adviser, and 
Wellington Company, Inc., acts as principal underwriter, to 
the following open-end investment companies currently engaged 
in issuing and selling their shares, both of which’ are 
Institute members: Wellington Fund, Inc., and Windsor Fund, 
Inc. There are more than 375,000 investors in chese open-end 
” investment companies residing throughout the united States. 
Securities of both of these open-end companies are offered 
for sale and sold throughout the nation, and a substantial 
number of such shares are offered for sale and sold in the 
City and State of New York. a 


4. Defendant James J. Saxon is the Comptroller of 


the Currency (herein referred to as the "Comptroller") and is 
| 


charged by law with administrative and regulatory jauthority 
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with respect to national banks. His official residence is 
Washington, D. C. He is sued in his individual capacity as a 
result of certain acts here described which were taken in 
excess of his statutory authority. 

5. ‘The purpose of this action is to secure a de- 
claratory judgment, with appropriate injunctive and other 
relief, that (i) those provisions of the Comptroller's 
Regulation 9, 12 C.F.R. § 9.18, which permit banks to establish 
and operate collective investment funds composed of monies 
deposited with the bank as managing agent (such collective 
investment funds herein referred to as "bank investment 
funds”) which are functionally identical to mutual funds, and 
those actions of the Comptroller in approving the application 
of First National City Bank of New York, a national bank 
and member of the Federal Reserve System with its office 
and principal place of business in the City and State of 
New York (herein referred to as "the Bank"), to operate such 
a bank investment fund under these regulations, are unlawful 
inasmuch as they were taken by defendant Comptroller in excess 

’ o£ his statutory authority and in violation of Sections 16, 
20, 21 and 32 of the Glass-Steagall Act which prohibit 
commercial banks from engaging in the securities business and 
(ii) that the approval of the Bank's plan is illegal and in 


excess of the Comptroller's statutory authority in that such 


approval permits activity which is prohibited by Section 92(a), 


12 U.S.C. 


6. . The Glass-Steagall Act, enacted in 1933 and 
amended in. 1935, was enacted in substantial pares to ‘separate 
and. divorce. commercial banks from the securities business. 
.,Seetéon. 21 of the Act, a, criminal section, prohibits commercial 
_, banks. from engeging in. the business of issuing, Saderwriting, 


-7- 
: >. ° Qqarm For Relief Based Upon ~°° "| 
Glass-Steagall Act cele: 
,_ Selling or. distributing securities, with certain exceptions 


sales made. solely. upon the order and for the account: of 


Cupcomerss: and that national banks. cannot underwrite) any issue 
of securities. Section 32 Prohibits officers and directors 
of member banks of the Federal. Reserve System. fron serving 
in, similar. capacities with any enterprise primarily engaged 
in the issue, underwriting, sale. or, distribution gt securities. 
~ Section 20 provides, that no member. bank shall be affiliated, 


88 defined in the banking, laws, with an organization princi- 


not relevant here. _Section 16 Provides. that national banks - 
| cannot. deal in equity securities, except. for purchases and 


"pally engaged. in the. issue, flotation, underwritds ‘gale or 


Ene [. ctocrspucton of securities. , The. Comptroller 8 Sethcins 


| gna 
Lost 2 pou ASSES CORIP EE Of NEE ¢, authorize, activity in Girect 


_-oni) ,22SMEAPR of, these prohibitions and gre hereby, 1p efcess of 
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mutual funds from creating interlocking relationships with 
commercial banks. 

8. Prior to the effective date of the Glass-Steagall 
Act, plaintiff Investors Management Company, Inc., was a 
corporation organized under the laws of the State of New York 
and wes @ wholly-owned subsidiary of Irving Trust Company, & 
New York state bank and member of the Federal Reserve System. 
At that time Investors Management Company, Inc., was named 
Irving Investors Management Company, Inc., and, among other 
things, served as underwriter and investment adviser for 
Irving Investors Fund C, Inc., .an investment fund operated in 
a manner virtually identical to the operation of present-day 
open-end investment companies. In consequence of the passage 
of the Glass-Steagall Act and rulings of the Federal Reserve 
Board made pursuant thereto, Irving Trust Company in 1934 
divested itself of all of its interest in Irving Investors 
Management Company, Inc., and in Irving Investors Fund C, Inc. 
(the name of which was thereupon changed to Investors Fund C, 
Inc.), and thereafter Irving Trust Company had no further 
connection with the distribution of the shares of that fund or 
with the management thereof. In 1954, Investors Fund C, Inc., 
was merged into the aforesaid Fundamental Investors, Inc., 
and in 1964, plaintiff Investors Management Company, Inc., was 


reincorporated under the laws of the State of New Jersey. 


9. Until 1962, the statutory authority to regulate 


the fiduciary activities of national banks was vested in the 


Federal Reserve Board. The Board consistently and diligently 
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? 


administered its authority until 1962 so as to prohibit any 
national or member bank from offering to its customers or to 
the public shares or participations in collective investment 
funds solely for investment purposes and not for bona fide 
fiduclary purposes. | 

10. In September, 1962 the statutory authority to 
regulate the fiduciary activities of national banks was 
transferred to the Comptroller of the Currency. 76 Stat. 668, 
12 U.S.C. § 92(a). Assertedly pursuant to such authority, on 
February 4, 1963 the Comptroller issued a notice of proposed 
rule-making concerning the promulgation of revised rules which, 
in part, were intended to authorize the collective! investment 
of funds contributed to the bank as managing agent! solely for 
investment purposes, and not for bona fide fiduciary purposes. 
The Comptroller invited national banks and interested parties 
to submit comments pertaining to the proposed regulation. 
Plaintiff Institute, on behalf of its members, participated 
to the full degree permitted and submitted a statement in 
opposition to the proposed regulations because they permitted 
banks to enter the mutual fund business, asserting in part 


that such activity violated the Glass-Steagall Act. Final 


regulations were adopted by the Comptroller on April 5, 1963; 


_such regulations were amended Feburary 5, 1964. | 

11. These regulations permitted banks to create and 
operate bank investment funds which are the functional 
equivalents of the mutual fund members of plaintifé Institute 


and permitted banks, for the first time, to offer! for sale 
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securities in the form of participations in bank investment 
funds for the purpose of general investment. Under these 
regulations, a bank can pool the moneys of the investing 
public in 4 fund which will be invested in equity and other 
securities, | and can operate and manage such fund. A bank 
investment fund will offer and issue participations to the 
investing public representing undivided shares in the 
collective account; these participations will be sold, dis- 
tributed and underwritten exclusively by a bank and its 
employees. An investor in a bank investment fund will have 
the right to redeem his participation -- i.e., to draw out 
his share of the undivided assets in the fund in the form 
of cash based on net asset value of the participation. in 
all these particulars, the operation of a bank investment 
fund authorized by the Comptroller's regulations is indis- 
tinguishable in all material respects from the operation of 
the mutual’ fund members of plaintiff Institute. The activities 
of a bank and its employees in advising and managing a bank 
investment fund and in distributing, selling, and underwriting 
the participations in a bank investment fund are indistin- 
guishable ‘in all material respects to those of adviser and 
underwriter members of plaintiff Institute. 


12. Pursuant to and under the provisions of such 


regulations, the Comptroller, on May 28, 1965, approved a plan 


to operate a bank investment fund submitted by the Bank. Such 


bank investment fund proposed by the Bank was labelled a 


"Collective Investment Account" (herein referred to as the 


“Account"). The Bank's Account will be operated as ‘ bank 
investment fund essentially as described in ereer err 11. 
Under the Bank's plan as approved by the Comptroller, the Bank 
will promote its Account as part of its fiduciary activities, 
and Bank employees will sell, distribute, and underwrite the 
participations in the Account to the customers of the Bank 


and others who desire to invest in the Account. 


13. The Bank has publicly announced that it intends 
to register its Account with the SEC as an open-end investment 
company under the 1940 Act in a manner similar to the registra- 
tion of the mutual fund members of plaintiff Institute as 
open-end investment companies. The Bank on April 21, 1966, 
filed a registration statement with the SEC for fie oerpose of 
registering the participations in the Account 2s securities 
under the 1933 Act, in a manner similar to the registration 
of the securities issued by the mutual fund members of 
plaintiff Institute. The Comptroller has announced that he 
has encouraged and supported the Bank's plan to register its 
Account under the 1940 Act and the securities in ae Account 
under the 1933 Act. 

| 


14. Notwithstanding the fact that the =e with the 


approval of the Comptroller, intends to register its Account 


with the SEC under the 1940 Act as an open-end investment 


company, the Federal Reserve Board, in a formal ruling, has 
ses one cary held that the arrangement proposed by the Bank to 


operate a bank investment fund does not violate the prohibitions 
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of Section 32 ‘of the Glass-Steagall Act against interlocking 
relationships because, in its view, the Account is merely an 
arm or department of the bank. 30 Fed. Reg. 12836 (1965), 
adding 12 C.F.R. § 218.111. The said ruling does not refer 
to the legality of the Bank's plan under Sections 16 and 20 
of the Glass-Steagall Act, and it explicitly states that the 
Federal Reserve Board "expressed no position with respect to 
whether" the proposed activity by the Bank, approved under the 
Comptroller's regulations here challenged, violates Section 21 
of the Glass-Steaball Act. 

15. The Bank intends to commence operation of its 
Account in the near future and commence offering for sale the 
participations in its Account to customers of the Bank and 
others. Similarly, other national banks have indicated that 
they plan to ‘seek approval of plans under the Comptroller's 
regulations here challenged to permit them to operate bank 


investment funds. ‘The Comptroller has stated that bank invest- 


ment funds will capture substantial mutual fund business within 


the next five years. 

16. To the extent that Regulation 9 authorizes the 
creation of bank investment funds, it is illegal and its 
issuance was’ undertaken by the Comptroller in excess of his 
statutory authority, because such Regulation authorizes, permits, 
and encourages banks to. engage in activity illegal under 
Sections 16, 20, 21 and 32 of the Glass-Steagall Act. Likewise, 
the Comptroller's approval of the Bank's plan to operate its 


Account under such illegal Regulation is illegal, in excess of 
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| his statutory authority, and of no effect inasmuch as it 
authorizes the Bank to engage in activity illegal under the 
Glass-Steagall Act. The Bank aw its employees will be 
engaged in the sale, distribution and underwriting of secur- 
ities registered under the 1933 Act, namely, the ih pea sectors 
in the Account. This activity specifically violates, Sections 
16 and 21 of the Glass-Steagall Act. Further, the Comptroller’ s 
regulations and actions permit national banks, including the 
Bank, to have affiliations with or interlocking relationships 
with proposed bank investment funds which are engagel in the 
issuance of their own securities. Such relationships violate 
Sections 20 and 32 of the Glass-Steagall Act. 


Claim For Relief Based Upon Section s2(e) 
of National Banking Laws 


17. The Comptroller's action in approving ie Bank's 
plan under the challenged regulations is also illegal and in excess 
of his authority under the provisions of Section 92(a), 12 U.S.C. 
That section limits the authority of the Comptroller to permit 
national banks to act only in those fiduciary capacities in whic 
state banks, which come into competition with national banks, are 
permitted to operate under state law. The banking Laws of the 
State of New York do not permit competing New York state banks tq 
operate bank investment funds of the type contemplated by the 
Comptroller's regulations challenged herein or by the Bank's 
plan as approved by the Comptroller under such regulations. 


Injury 
18. The members of plaintiff Institute, for whom 


it sues in a representative capacity, and the additional 
| 
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| 


| 
i 


plaintiffs, will suffer present and continuing serious and 
irreparable injury as a direct result of the illegal activity 
authorized by the Comptroller's challenged regulations and 
particularly as a result of the Bank's proposed illegal 
activity which was approved by the Comptroller under such 
regulations. This illegal activity will subject the 
Institute's mutual fund members to illegal competition, will 
deprive them of legitimate business, and will dilute, divert, 
and withdraw a substantial portion of the potential market 
for securities in mutual funds to the substantial and irre- 
parable injury of such plaintiffs and the shareholders in 
such funds. | This illegal activity will also subject the 
Institute's investment adviser and underwriter members, 
including the additional plaintiffs, to illegal competition 
and to loss of opportunities for profit in their trade and 
will dilute, divert and withdraw a substantial portion of 
the potential market for their services to the irreparable 
injury of such plaintiffs. Further, the members of the 
Institute, including the additional plaintiffs -- which 

are all themselves subject to the prohibitions of the Glass- 
Steagall Act which prevent them from expanding their oper- 
ations into the commercial banking business -- are directly 
interested and aggrieved parties entitled to review and 
challenge the official action of the Comptroller which 
permits commercial banks to expand their activities into 
the securities business, in violation of the Glass-Steagall 


Act. 


| 
| 
| 
| 
| 
| 


19. Plaintiffs have no adequate remedy at law and 
have no means available to them to protect their rights other 
| 
than the present action. | 


Relief Requested 

Wherefore, plaintiffs pray that: 

(1) this Court declare that the proenisetton of 
those portions of Regulation 9 which permit banks Palenese 
in and. operate bank investment funds be declared unlawful 
as being in excess of the Comptroller's statutory authority 
and in violation of Sections 16, 20, 21 and 32 of the Glass- 
Steagall Act; and | 

(2) this Court declare that the Coecomlexts 
approval of the Bank's plan to operate a bank investment 
fund under such regulations is illegal, in excess of his 
statutory authority, void, and of no effect inasmuch as it was 
made pursuant to regulations which are illegal under Sections 
16, 20, 21 and 32 of the Glass-Steagall Act; and 

(3) this Court declare that the Comptroller's 
approval of the Bank's proposed plan to operate its Account 
is illegal, in excess of his statutory authority, void, and 
of no effect, inasmuch as it permits activity which is not 
permitted by the provisions of Section 92(a), 12 U.S.C.3 and 

(4) this Court order that the Comptroller bet aside 
any portion of Regulation 9 declared illegal pursuant to 
prayer (1) above and enjoin the Comptroller from authorizing 
any bank to operate bank investment funds under sech 


regulations; and | 


(5) this Court enjoin the Comptroller from continuing 


in effect any prior approval to any bank, including his 
approval of the Bank's plan, which might have heretofore 
permitted the operation of bank investment funds under such 
illegal regulations, and to order that he set aside or rescind 
any such prior approval; and 

(6) that the Court grant such other and further relief 


as may be appropriate. 


G. Duane Vieth 


SS 


James F. Fitzpatrick 


Charles R. Halpern 
1229 Nineteenth Street, N.W. 
Washington, D. C. 20036 


Attorneys for Plaintiffs 


OF COUNSEL: 


Robert L. Augenblick, General Counsel 
Investment Company Institute 

61 Broadway 

New York, New York 10006 


Arnold & Porter 


1229 Nineteenth Street, N.W. 
Washington, D. C. 20036 


April 25, 1966 


[Filed July 18, 1966] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


INVESTMENT COMPANY INSTITUTE, ET AL., 


Plaintiffs, 


: | 
v. ; Civil Action No. 1083-66 
| 


JAMES J. SAXON, 
Comptroller of the Currency, 


Defendant. 


Defendant, James J. Saxon, Comptroller of the Currency , by 
his undersigned attorneys, in answer to the Compiaint herein, 
admits, denies, and alleges as follows: | 

Te Defendant admits the allegations contained in the first 
sentence of paragraph 1 of the complaint. Defendant! denies the 
remaining allegations contained in paragraph 1 of the complaint, 
and refers the Court to the text of the various statutes cited 
in paragraph 1 of the complaint for the terms thereof. 

2 and 3. Defendant alleges that he is without knowledge 
or information sufficient to form a belief as to the truth of 
the allegations contained in paragraphs 2 and 3 of the complaint, 
except that defendant denies the allegations that. the acts of 
defendant are illegal and denies that plaintiff Institute or its 
members will be, are, or have been irreparably or otherwise 
injured. | 

4. Defendant denies the allegations contained in paragraph 
4 of the complaint, except that he admits that he is the 
Comptroller of the Currency, that his official residence is 
Washington, D.C., and refers the Court to the text of the 
National Bank Act, 12 U.S.C. 1 et seq., for the statutory 


authority of the Comptroller of the Currency. 
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D. Defendant denics the allevations contained in paragraph 
5 of the complaint, except that defendant admits that on May 10, 


1965, he wave specific approval under provisions of Section 9.18 


(ce) (5) of the Comptroller's regulations, 12 CFR 9.18(c) (5), to 


the establishment and operation ol the Commingled Investment 
Account proposed by First National City Bank, and the Court is 
respecttulbly referred to the text of the Comptroller's Reygula- 
tion &, 12 CFR §9 et seq., and to the text of the various statutes 
cited in paragraph 5 of the complaint for the terms thercol! . 

G. pefendant denies the alle rations contained in paragraph 
G of the complaint, except that defendant admits that the Glass- 
Stenmall Act was enneted in 1933 and thereafter amended, and 
defendant refers the Court to the text of the various statutory 
provisions cited in paragraph 6 and lo the text of the Comptrol- 
ter'’s revolations for the terms thercol. 

7 and 8. vefendant alleses that he is without knowledyze or 
information sufficient to Form a belier as to the truth of the 
nllerations contained in parasraphs 7 and %$ of the complaint. 

‘ee be fendanc neither admits nor dcenics plaintiffs" para- 
phrasing of the Federal Reserve Act, 12 U.S.C. 248(k), as re- 
peated and supplemented, 76 Stat. 668 cl seq., 12 U.S.C. Y2a, 
contained in the first sentence of parayraph 9 of the complaint, 
but refers the Court to those sections for an exact statement of 
the terms and provisions thereof. Defendant alleges that he is 
without knowled:ce or information sufficient to form a belie! as 
to the truth of the nilegations contained in the last sentence 
of paragraph 9 of the complaint. 

10. Dberendant neither admits nor denies plaintiffs’ para- 
phrasing of the Federal Reserve Act, 12 U.S.C. 248(k), as re- 
peated and supplemented, 76 Stat. 668 ct seq., 12 U.S.C. 92a, 
contained in the first sentence of paragraph 10 ot the complaint, 
but refers the Court to those sections for an exact statement of 


the terms and provisions thereof. Defendant denies the remaining 
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allegations contained in paragraph 10 of the complaint, except 
that he admits that on January 31, 1963, he issued a ae of 
proposed rule making, published in the Federal Register at 28 
F.R. ll1ll; that plaintiff Institute participated to the full 
degree permitted in the rule making proceedings and submitted 
a statement in opposition to the proposed regulations; that 
regulations were adopted by the Comptroller of the Currency on 
April 5, 1963, and published in the Federal Register at 28 F.R. 
3309; and that the regulations were amended and the amendments 
published in the Federal Register at 29 F.R. 1719; and the Court 
is referred to the text of the notice for proposed rule making, 
the regulations as adopted and thereafter amended for|the terms 
thereof and to the statement in opposition submitted by plaintiff 
Institute for the position asserted therein. | 
tl. Defendant denies the allegations contained in paragraph 
11 of the complaint, and refers the Court to the text|of the 
Comptroller's Regulations 9, 12 CFR 89 et seq., for the terms 
thereof. 
12. Defendant denies the allegations contained in paragraph 
12 of the complaint, except that he admits that on May 10, 1965, 
the Comptroller of the Currency gave specific approval under the 
provisions of the Comptroller's Regulation 9 to the establish- 
ment and operation of the Commingled Investment Accoupt proposed 


by First National City Bank, and the Court is respectfully re- 


ferred to the conditions of the specific approval granted by the 
| 


Comptroller, the prospectus of the Commingled Investment Account 
filed with the Comptroller of the Currency by First National City 
Bank in connection with its request for the approval lof such 
Account by the Comptroller of the Currency, and to applicable 
statutes and regulations for the manner of operation of said 


Account. 


13. Defendant alleges that he is without knowledge or 


information sufficient to form a belief as to the truth of the 


allegations contained in the first sentence of paragraph 13 of 
the complaint. Defendant denies the remaining allegations 
contained in paragraph 13 of the complaint, except that he 
admits that on April 20, 1966, registration statements relating 
to the Commingled Investment Account were filed with the Securi- 
ties and Exchange Commission and refers the Court to the text of 
the registration statements for the terms thereof; and that on 
August 25, 1965, the Office of the Comptroller of the Currency 
issued a statement supporting and approving the plans of First 
National City Bank to establish a commingled fund for agency 
accounts and refers the Court to the text of such statement. 

14. Defendant denies the allegations contained in para- 
graph 14 of the complaint, except that he admits that the Federal 
Reserve Board issued a ruling dated September 29, 1965, and 
published in the Federal Register at 30 F.R. 12836, and the Court 
is referred to the text of said ruling for the terms thereof. 

15. Defendant alleges that he is without knowledge or 
information sufficient to form a belief as to the truth of the 
allegations contained in the first two sentences of paragraph 
15 of the complaint, except that defendant admits. that First 
National City Bank has commenced the operation of its Commingled 
Investment Account, and denies the allegations contained in the 
last sentence of paragraph 15 of the complaint. 

16. Defendant denies the allegations contained in paragraph 
16 of the complaint, and refers the Court to the text of the 
various statutes and regulations of the Comptroller of the 
Currency cited for the terms thereof. 

17. Defendant denies the allegations contained in paragraph 
17 of the complaint, and refers the Court to the text of the 


statutes cited for the terms thereof. 


18. Defendant denies the allegations contained in para- 
graph 18 of the complaint, and specifically denies that there 
exists in this action a justiciable case or money between 
plaintiffs and the defendant and further defendant specifically 
denies that plaintiffs have standing to maintain this action. 

19. Defendant denies the allegations contained ae paragraph 
19 of the complaint. 

20. 
complaint not herein admitted, qualified, or denied. 

FIRST AFFIRMATIVE DEFENSE 
Plaintiffs lack standing to maintain this action. 
SECOND AFFIRMATIVE DEFENSE | 

The Court lacks jurisdiction over the subject may ter of this 

action. | 
THIRD AFFIRMATIVE DEFENSE 

The complaint fails to allege the existence of a|justiciable 
case or controversy. 

FOURTH AFFIRMATIVE DEFENSE | 

The complaint fails to state a claim upon which relief can 
be granted. 

WHEREFORE, having fully answered, the defendant,; the 
Comptroller of the Currency of the United States, prays: 

1. That the relief requested by the plaintiffs be denied 


and that the complaint be dismissed; and 


| 
2. That the defendant be given all such other aind further 
| 


relief as the Court may deem just and proper. 
Respectfully submitted, 


: | 
Assistant Attorney General 
| 
| 
| 
| 
HARLAND F. LEATHERS | 

| 
Attorneys, Department of Justice 
Washington, D.C. 20530 


Attorneys for Defendant 


[Filed November 30, 1966] 


IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA, 


INVESTHENT COMPANY INSTITUTE, et al., 
Plaintiffs, 
Civil Action 

" No. 1083-66 


Defendant. 
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PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT 


Each of the plaintiffs moves the Court on the Complaint 
Filed in this case, Plaintiffs' Statement of Material Facts as to 
i which There is No Genuine Issue, and the Affidavits in support of 
plaintiffs’ motion for summary judgment filed by Robert L. 
;, Augenblick, Joseph E. Welch, Stuart F. Silloway, John R. Haire, 
Adron P. Trantum and James F. Fitzpatrick, for summary judgment 
under Rule 56 of the Federal Rules of Civil Procedure and for 


the relief prayed for in the Complaint, on the ground that there 


is no genuine issue as to any material fact and that plaintiffs 


are entitled to judgment as a matter of law. 


76. Duane Vieth 


| 
at hy A. ho yp 


ves F, Fitzpatrick 


) ao & elo. 


Of Counsel: 
Charles R. Halpern | U 


ARNOLD & PORTER 
1229 - 19th Street, N.W. 1229 - 19th Street,| N.W. 


Washington, D.C. 20036 Washington, D.C. 20036 


Attorneys for Plaintiffs 


“IN “THE UNITED STATES DISTRICT COURT 
oe < 


FOR THE DISTRICT OF COLUMBIA 


INVESTMENT COMPANY INSTITUTE, et al., 


- Plaintiffs, : 
. Civil Action 
v. No. 1083-65 


JAMES J, SAXON, 


ee 00 00 ee 00 ee ce oe 0s oo oe HK 


Defendant. 


_ AFFIDAVIT OF ROBERT L. AUGENBLICK 
IN SUPPORT OF PLAINTIFFS’ MOTION 
FOR SUMMARY JUDCMENT 
ae STATE OF NEW YORK ) 
1, ) SS: 
IXCOUNTY OF NEW YORK ) 
ROBERT L. AUGENBLICK, being first duly sworn, deposes 
~i : 
| ahd says as follows: 

1. Zam President and Gearzral Counsel of the Investment 
Company Institute (herein referred to as the “institute"), a 
plaintiff in this svit. I submit this affidavit in support of 
plaintiffs" motion for summary judgment in this action. 

2. The Institute js an unincorporated association, 
having its principal place of business in the City, County, and 
State of New York. At the time of the commencement of this 
action, Dorsey Richaerdsoa was the President thereof; on Octovez 


6, 1966, atfiant became President thereof. The Institute is a 


national association, having as ics members, as of Octoder 1, 


1966, 177 open-end management investment companies and their 

88 investment advisers and 78 principal underwriters. Together, 
the open-end management investment companies which are members 
of the institute have assets of about $32 billion, ae 
about se percent of the assets of all such’ companies in the 


United States, and have approximately 4 million shareholders. 


3. Open-end management investment companies, as defined 


= | 


by the Investment Company Act of 1940, 15 U.S.C. §§ 80a-3 - 
80a-4, are commonly referred to as “mutual funds". Virtually 
all mutual funds are engaged in the business of dontinuously 
issuing securities which represent an undivided interest in the 
fund's assets. Most mutual funds are corporate in form and 

the securities issued by them eaeaay, consist of capital stock. 
There are, however, a number of mutual funds in ' variety of 
_noncorporate forms, and the .securitics issued by some of them 
are variously denominated as “beneficial interests," “participa- 
ting agreements," and the like. The proceeds fron the sale of 
the securities issued by the fund are invested in a portfolio of 
securities of various kinds, in accordance with. the stated 
investment policy of the particular fund. Some funds invest 
primarily in. securities offering current incomes others con- 
centrate on long-ter ™ growth securities; still others specialize 
in particular industries or classes of secericiess and many 
offer various combinations of objectives. The shareholder in 

a mutual fund is entitled at any time t9 redeem his interest, 
usually at net asset rane or in a few cases upes rp yment of a 


modest charge. To facilitate this redemption privilege, as well 
as to establish a price at which ners shares are being offered, - 
the value of a share in a mutual fund is calculated regularly, 
typically twice daily, on the basis of the market value of the 
securities held by the fund. This Soncionons process of 
redemption would restrict and contract the size of the mutual 
fund unless it continuously issued and offered new securities 
for sale. Virtually no shares in mutual funds are traded from 
one Avocet another, end there is no significant trading 
market for such shares. In almost all cases, shareholders in 
mutual fends desiring to obtain cash for their shares redeen 
them with the issuing company. 

4, The securities issued by most mutual funds are 
offered to the public at a price which includes a sales com- 
mission (or sales load). There are, in addition, a significant 
number of mutual funds whose shares are sold with no sales 
commission charged. Such funds axe frequently called "no-load" 
mutual funds. The mutual fund menbers of the Institute include 
23 "no-load" funds. . 

5. The activities of mutual funds are under the control 
of a board of directors or board of trustees. Directors and 
trustees are elected annually by the vote of a majority of the 
fund's outstanding voting securities. Mutual funds usually 
contract with an outside investment adviser for investment: 
advice and other management services, and with a principal under- 


writer for the distribution of the fund's shares, pursuant to the 


statutory pattern established by the Investment Company Act of 


1940,. 15 U.S.C. § 80a-15, et seq. 
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6. The investment adviser of a mutual fund femfshes 
advice to the fund with respect to its investment petites and 
the securities it should buy, hold, ent sell. In some eases, 
the adviser itself is empowered to pereieee and sell securities 
for the fund, Typically, the investment adviser also erases 
other supervisory and administrative services to the mutual fund. 
The investment adviser receives compensation for its services, 
usually in the form of a fee based on the total value of the 
assets being managed. Plaintiffs, Investors Diversified “ 


Services, Inc., Investors Management Company, Inc., and Welling- 


ton Management Company, all serve as ‘investment advisers toa 


number of mutual SERSS and each of said plaintiffs and all the 
- | 


" mutual funds they serve are members of the Institute. | 

7. The principal underwriter of a mutual fund is engaged 
in the business of selling and distributing the securities issued 
by the fund to the investing public through brokers Serer 
or directly through the underwriters’ own salesmen, « or) ‘beth. The 
principal underwriter either purchases ‘the securities issued by 
the fund for resale or acts as agent for the fund in distributing 
the securities. Except in the case of a no-load fund, the 
principal underwriter receives a fee for its neva) ERASE 
in the form of a portion of the sales commission included in the 
selling price of the shares issued by the nutual fund. Plaintigs 
Investors Diversified Services, Inc., Hugh W. Long & Company, 


Inc., and Wellington Management Company, 211 serve principal 


underwriters for a number of mutual funds, and al) t 


plaintiffs and the mutual funds they serve are members of the 
5 . 


Institute. 


8. Each of the 177 mutual fund members of the Institute 
is registered with the Sccurities and Exchange Commission under 


the Investment Company Act of 1940. .The activities of the 


mutu2l funds and their reletionships with effiliated persons 


and others are all subject to detailed supervision and regula- 
tion under that Act. ‘The investment advisers and principal 
underwriters for each mutual fund, ineluding the investment 
advisers and principal underwriters who are plaintiffs herein, 
perform their services for the mutual funds they serve pursuant 
to contracts, the terms, execution and continuation of which 
are subject to the provisions of Section 15, of the Investment 
Company Act, 15 U.S.C. §.802-15. ree 

9. The securities issued by each of the mutual fund 
members. of the Institute are registered with the Securities and 
Exchange Commission pursuant to the Securities Act of 1933. All 
such securities are offered to the investing public by means of _ 
a prospectus which is initially filed with the Securities and 
Exchange Commission under the Securities Act as part of the__ 
registration statement for. the securities to which the prospectus 
relates. See, for example, the following prospectuses for the 


sale of mutual fund shares: 


'- 


Prospectus dated January 5, 1966_for Investors Mutual, 
Inc., one of the mutual funds for which plaintiff, Investors 


Diversified Services, Inc., acts as principal underwriter. 
*/ “¢ 
(Exhibit 1). 


=f This Exhibit and all other Exhibits herein referred to are 
auexed to the Affidavit of James F. Fitzpatrick, filed in 
Support of plaintiffs’ motion for summary judgment in this 
action. : ; 

t 
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ee dated April 1, 1966 for SURES i vestors, 
Inc., one of the mutual funds for which plaintiff, Hugh Ww. Long 
& Company, Inc., acts ‘as principal underwriter. (Exhibit 2). 

Excspectus dated sre 1, 1966, supplemented Novenber 1, 
1966, for Wellington Fund, Inc, one of the ‘mutual funds for 
which plaintiff, Wellington Management Company, acts aa eetacepal 
| underwriter. (Exhibit 3). % : ° | : 3 

. 10. Since the passage of the Investment Company Act of 

1940, the mutual fund business has enjoyed a period of Aaah 
tial growth and active competition. During that BOSE, the 
number of mutual fund members of the Institute has grown from 
68 to 177, as of October 1, 1966; the number of shareholder 
#ccounts in mutual funds has grown from ‘about 296, 000 to 
7,500, 000; and the total oavestment ‘by the public in such funds 
has grown from approximately $448,000,000 to $32,000, 000,000. 


A broad variety of investment plans are available to the invest- 


ing public, and the many mutual funds FREES throughout the 
country are in vigorous competition. As of October 1, 1966, it 
is estimated that at least 1 million, ee about 25 percent, of 
the estimated 4 million mutual fund sharekolders had holdings of 


‘ 
' 


$10,000 or more. 
" 11. Prior to 1962, the ones; 2uthority to regulate 

the fiduciary activities of national banks vas “vested in ‘the 

Federal Reserve Board. Under its regulations and rulings, 


national banks were not permitted to operate a commingled fund 


as a general investment m2ci+ 3. In SDR 1962, eames 
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to regulate fiduciary activities was shifted to the Comptroller 


of the Currency, 76 Stat. 668, 12 U.S.C. § 92a. ‘Shortly there- 


after, the Comptroller issued a notice of proposed rule-making, 
concerning the promulgation of regulations which would permit 
banks to maintain collective investment funds as investment media 
and to offer shares in Ane funds to the public. In response 

to the Comptroller's invitation, the Institute submitted a state- 
ment opposing these regulations. On April 5, 1963, the Comp- 
troller issued revised Regulation 9 effecting the proposed \ 
change. The regulation was amended as the Comptroller on 
January 31, 1964. 12 C.F.R. § 9.18. =. - 

12, On May 10, 1965, the Commeroner parece the plan 
submitted by First National City Bank of New York ("First 
National City") for the establishment and operation of a collec- 
tive investment fund, called the Commingled Investment Account, 
under Regulation 9. On August 25, 1965, the Comptroller issued 
a statement that Regulation 9 would be amended to provide 
general authorization for pther banks to establish funds similar 
to the fund created by First National City. At the time of the 
approval of First National City's plan, and to date, no state 
bank subject to the laws of the state of New York has operated 
a collective investment fund as a meses. investment medium. 

13. On April 20, 1966, First National City registered 
its Commingled Investment Account with the Securities and 
Exchange Commission pursuant to the ENCES Company Act as 


an open-end management investment company. On the same date, 


ais4 


First National City filed a registration statement with the 
Securities and Exchange Commission pursuant to the Securities 


Act of 1933 for the purpose of registering the securities to be 
issued by its Commingled Investment Account. _ The registration 
statement concerning those securities became effective on’ June 
14, EAN Since then First “National City has offered and sold 
to the investing public the securities issued by the Coumingled 

| Investment Account by means of the prospectus for First National 

| City's Commingled Investment Account, dated June 14, 1966. 
Gee 12). = 

14. By his promulgation of Regulation 9 and his approval 

} of the plan submitted by First National City for its Conmingled 

| Investment Account, the Comptroller has authorized national 

banks to enter the securities business in direct unlewfyl com- 
petition with the mutual fund members of the Institute and in 
direct unlawful competition with their investment advisers and 

| principal underwriters. ‘ | 

15. The Glass-Steagall Act of 1933 contained a enber 
of provisions designed to separate comercial banking fkom the 
securities business, Ch. 89, 48 Stat. 162 (1933). ‘The Federal 

Reserve Board has statutory authority to zéminister Section 32 

of the Glass-Steagall Act, 48 Stat. 194 (1933), as anertied, 49 

Stat. 709 (1935), 12 U.S.C. § 78 (1964), which ERE Se 

officer, director, or employee of a netsocet ‘bank or other bank 


which is a member of the Federal Reserve System frem serving 


in « similar capacity in a company primarily engaged, among 


BY oan 


other things, in issuing stocks, bonds, or similar securities. 
The Federal Reserve Board has ruled on a number of occasions 
that mutual funds are primarily engaged in issuing securities 
within the meaning of Section 32 of the Glass-Steagall Act. 
Accordingly,’ the Board has on several occasions rejected re- 
quests by the Institute and by some mutual funds that bank 
officers or directors be permitted ‘to serve on the board of 


directors of mutual funds. 


A 


- 16. The bank- sponsored collective investment funds, 


which are permitted under Comptroller’ s Regulation 9, “are 
virtually identical in function and structure to mutual funds. 
The SEC has recognized this and has insisted that all bank 
mutual funds must be registered under the Investment Company 
Act and that all participations in such funds must be registered 
as securities under the Securities Act of 1933. The Comptroller 
has sanctioned and encouraged such funds and such securities to 
be so registered with the. Securities and Exchange Commission. — 
17. | The collective investment funds authorized by Regule- 
tion 9, and exemplified by First National City's Commmnated 
Investment Account, are identical to Se a funds in 
the following respects, among others: they are reeset as 
open-end management investment companies with the Securities and 
Exchange Commission under the Investment Company Act; participa- 
tions in them are registered as securities under the Securities 
Act of 1933; they are ‘in the business o£ continuously issuing 


such securities; the proceeds of the sale of such securities 
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are brought: tog and invested in the portfolio of securities 


owned by the fund. : nice es ee 


| 
18. The rights acquired by an investor in a bank- 


sponsored collective investment fund such as First National 
City's Commingled Investment Account are identical ‘to the iance 


of an investor in a mutual fund in the £ollowing respects: the 


. - | 

. | 
investor has an undivided interest in tbe fund's portfol 
| 


securities; the investor has the right to redeem his securities 


in the fund at any time, i.e., to withdraw his share of the: 


undivided assets in the fund in cash based on net asset values; 
investors annually elect a board ‘of SECS to oversee the 


affairs of the fund and, SEER: to » decide whether the 


contract of the investment adviser should be renewed. 
. 19. The potential customers who will be offered partici- 
pations in a bank-sponsored collective eavestuent fund, inelud- 
ing the potential investors in First National City's fund, are 
all potential customers for shares in the mutual funds jissued 


by the mutual fund members and sold by the principal eas 


members, of the plaintiff Institute. 


‘ 


20. The large-scale entry of banks into the mutual fund 


business would SENS an adverse effect om what is now an effi- 
cient and highly competitive industry. Total. sales volume for 


the year 1965 for all Institute members was approximately $4.4 
- | 


billion. The distribution of these sales was such that no 
single mutual ‘fund mevber of the Institute sold as much as 9 


percent of the total. In New York State during the same year, 
; x | 
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Institute members sold approximately $567 million of mutual 
fund shares. 

21. On information and belicf, First National City has 
approximately 160 branches in New York City and the surrounding 
parents New York State. Each such branch is an outlet for the 
securities issued by the Bank's Commingled Investment Account. 
Virtually every branch bank officer will be, in effect, a mutual 
fund salesman, 

22. On information and belief, First National City is 
soliciting sales of participations in its Comningled Investment 
Account in New York State and elsewhere, in competition with 
members of the Institute, by mailing the Prospectus for its 
Commingled Investment Account (Exhibit 12) with a solicitation 
letter (Exhibit 14) to its customers. 

23. Despite the prohibition conreined in the Glass- 
Steagell Act of 1933, "48 Stat. 162, as amended, codified in 
12 U.S.C., other large banks in New York City and elsewhere will 


inevitably enter the mutual fund business, following the lead 


of First Netional City, unless the relief requested by plain- 


tiffs is granted. 

“94, Institute members, in their attempts to sell the 
shares issued by the mutual fund members of the Institute, will 
be faced with increasing direct and unlawful competition from 


banks -- competition which cannot fairly be met in the market- 


place since banks are in a position to use lists of their 
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depositors and other customers to CORERS sales. Su 


ich de- 


positors and customers ae daily Be present in a numbers, 


on the bank's premises -to Rondnce banking business, | 


=a 


|. by. banks into thé mutual fund odes y will, I believe, 


create unlawful competition and will result in subscenciel 


economic eyery to the lawful business of the nesbérs of the 


Institute. 


Subscribed and sworn to before me this. 


“ aA + ; 
x3 aa day of A price wewty _, 1966. 


. aes Public | =i 


25) Ge ; 
. | My commission expires: Pitot 223 SUED : 
; 7 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


INVESTMENT COMPANY INSTITUTE, et al., 


Plaintiffs 


Civil Action 
No. 1083-66 


Ve 
JAMES J. SAXON, 


' Defendant 


AFFIDAVIT OF JOHN R. HAIRE IN SUPPORT 
OF PIAINTIFFS' MOTION FOR SUMMARY JUDG-ENT 


STATE OF NEW JERSEY ) 
COUNTY OF UNION +?) = 

John R. Haire, being first duly sworn, deposes and 
says as follows: : 

1,’ Lama director of Investors eee Company, 
Inc., and a director of Hugh W. Long and Company, Inc., both 
plaintiffs in this action. TI submit this affidavit in support 
of plaintiffs’ motion for summary judgment herein. 

2. Plaintiff Investors Management Company is incorpo- 
rated under the laws of the State of New Jersey and has its 
office and principal place of Seateees at Elizabeth, New 
Jersey. Plaintiff Hugh W. Long & Company is incorporated 
under the laws of the State of Nevada and has its vrfice end 


principal place of business at Elizabeth, New Jersey. Pursuant 
. “.. ° 


te 
~ 
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to the requirements of Section 15 of the Investment Company 

Act of 1940, 15 U.S.C. § 80a-15, “Investors Management Company 
acts as investment adviser, and Hugh W. Long & Company acts as 
principal underwriter, to the following open-end investment 
companies (hereinafter called "mutual funds"): Fundanental 
Investors, Inc.; Diversified Investment Fund, Inc.3; and 
Diversified Growth Stock Fund, inc. Investors Management 
Company, Hugh W. Long & Company, and each of the said mutual 
funds are members of the plaintiff Investment Company ‘Institute. 


3. Each of the said mutual funds is. engaged in the a 
business of continuously issuing and offering to ‘the public 
redeemable securities which represent an undivided interest in 
the portfolio of pecmicies owned by the fund. . The activities 
of these funds are conducted, and their relationships to ches 

" principal: CRORE and investment adviser: are established, 
pursuant to the requirenents of ae Investment Company Act of 


1940 under the jurisdiction of the Securities and Exchange 


Commission. 


4. There are more than. 250,000 investors in the said 


mutual funds. Securities of each fund are offered for sale 
and sold throughout the nation by independent broker-dealers 
who purchase such shares from Hugh W. Long and Congany as 
principal underwriter. As of June 30, 1966, the total. assets 
of the three funds were approximately $1, 510, 000, 000. During 
the first nine months of 1965, yebout 77.4 percent of tthe dollar 


volume of new sales were in amounts of $20,000 or more. 
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5. In 1965, shares of these three mutual funds having 
a total combined value of approximately $15,486,000 were sold 
in New York State. During the first six months of 1966, such 
total sales were approximately $8,900,000 in New SES State. 

6. As is set forth in deteit in the ageidavit of 
Robert L. Augenblick, filed similtaneously herewith, the bank- 
operated collective investment, funds authorized by Regulation 9 
of the Comptroller of the Currency, and exemplified by the 
Collective Investment Account of First National City Bank of 


New York, are virtually identical in function and structuré to ; 


mutual funds of the type which Investors Management Company and 


Hugh W. Long & Company serve. By permitting national banks to 


establish and operate such funds, and permitting such banks 
and their employees to offer and sell the securities issued by 
then, the Comptroller has permitted banks to enter the . 
securities business in direct, unlawful competition with exist- 
ing mutval funds and their investment advisers and principal 
underwriters, including Investors Management Companys Hugh We 
Long & Company, and the mutual funds they serve. Moreover, by 
authorizing First National City Bank of New York to create its 
Collective Investment Account, and to offer and sell securities 
issued by such Account in the City and State of New York, the 
Comptroller has permitted that Bank and its Account to engage 
in direct, unlawful competition in that City et State with 
Investors Menagement Company, Hugh W. Long & Company, and the 
mutual funds they serve. The direct, unlawful competition 
authorized by the Comptroller's regulations and subsequent 
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rulings will adversely affect the business of Investors 
~ ot ‘ - . | . 
Management Company, and Hugh W. Long & Company, in the City 


and State of New York and throughout the country. | 


Ot Phin 


Jopn R. Haire 


Subscribed and sworn to before me this /: “by th ‘day of Ni ft 


1966.” sei . 
. .Notary Public | 
FLOSENGE G. a a 


My commission expires 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


INVESTMENT COMPANY INSTITUTE, et al., 
Plaintiffs, 


" “Ghvil Action 


. Ve 
é No. 1083-66 - 


JAMES J. SAXON, 


Defendant, 
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7 AFFIVAVIT OF JOSEPH E. WELCH IN SUPPORT 
+ OF PLAINTIFFS’ MOTION FOR SU:MARY Y JUDGMENT 


STATE OF PENNSYLVANIA ) 
( SS: 
} «COUNTY OF PHILADELPHIA ) 


“Joseph E. Welch,-being first duly sworn, deposes and ‘says as 


follows: 

i, I am President of Wellington Management Company, a plaintifs 
fn this acticn, On October 31, 1966 Wellington Company, Inc., whic wa> 
also @ plaintiff in this Action, was merged into Mellington Management 
Company. I submit this affidavit in ‘support of plaintiffs’ motion for 
summary judgment herein. 

2. Plaintiff Wellington Management Conan is incorporated -unde> 
the laws of the State of Delaware and has its office and principal place 
of business at Philadelphia, Pennsylvania. Pursuant to the mace enents 
of Section 15 of the Investment Company Act of 1940, 5¢ Stat. 812, 15 U.S.” 

Sec, 808-15, Wellington Management Company scts as investment adviser and 

] principal underwriter, to the following Go investment compentes C2 
inafter called “mutual funds”): Wellington “Fund, Inc. and windso> sung, Bi 
Wellington Management Company and each of the said mutual funds are memb+: 


of the plaintiff Investment Company Institute. 


~ 
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3. Each of the said mutual funds is engaged in the business ° 
| 


continuously “issuing and offering to the public redeemable securities 
which represent an undivided interest in the portfolio of securities pened 
_by the fund, The activities of these funds are conducted, and their 
relationships to their principal underwriter and investment. adviser are 
established, pursuant to the “requirements of the Investment Company Act of 
1940 under the Sees of the Securities and’ Exchange Conmi's sion. 
4. There are more than 375 000 investors, residing’ throughout the 
| : 


United States, in the said mutual funds, Securities of each fund! are 


offered for sale and sold throughout the nation, As of June 30, 1966, the i 
total assets of the two mutual funds were approximately $2,017,000,000, : 


During February, 1966, about 56.5 Laps of oe dollar volume of new sales 


| 
were in amounts .of $10,000 or more. . ARTs i : 


5. In 1965, shares of the said mutual funds having a total com- 
bined value of approxinately $24,990,000 were sold in New York State. 
During the first six months of SS such total sales were approxinately 


my | 


$8,691,000 in New York State. : shots = : = 


6. As is set forth in detail =n the Affidavit of Robert L. 
Augenblick, filed simultaneously herewith, the bank-operated collective 
4nvestment funds authorized by Regulation 9 of the Comptroller of the 
Currency, and exemplified by the Collective Investnent Account of First | 

. National City Bank of New York, are virtually iene in finettion and 
structure to the Wellington Fund and Windsor Fund. By permitting national 
banks to establish and operate such funds and permitting such banks and 
their employees to offer and sell the securities issued by them, the 


Comptroller has permitted banks to enter the securities business in direct 


unlawful competition with existing mutual funds and their investment | 


advisers and principal underwriters, including Wellington Nanagenent 
Company, and the mutual funds it serves. Moreover, by authorizing First ; 
National City Bank of New York to create its Collective Investment Account, 
and to offer and sell securitic issued by such Account in the City and 


“State of New York, the Comptroller has permitted that Bank < ker Account 
“ “s ; 
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to engage in direct unlawful competition in that City and State with 
Wellington Management Company and the mutual funds it serves. The direct 
unlawful competition authorized by the Conpcror tem zegulations and his 
subsequent rulings will adversely ‘affect the business of Wellington 
Management Company in the City and State of New York and throughout the 
country, 


~ 


“ “> le a ‘eb & 
; Joseph EL wick 
vf é 


Subscribed and sworn to before me 


this _'4/-" day of | PRI PR 


‘ Notary Public 


fom tee Ap oe 
RPT INET Seas 


My commission expires 


Ny, La esics . : 
IBY SOE e weet we yeine Setety wee ter d 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


re et tre a wer nee ewww nnX 


INVESTMENT COMPANY INSTITUTE, ct al, 


Plaintiffs, 
SueereeR® : Civil Action 


v. No. 1082-66 


JAMES J. SAXON, 


Defendant. 
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AFFIDAVIT OF ST UART F. SILLOWAY INL 


“SUPPORT OF PI “PLAINTIFF S' MOTION _ 
FOR SUMMARY JUNGMANT 


STATE OF MINNESOTA ) 
) SS: 
COUNTY OF HENNEPIN) 


: : : 3 
STUAR’ F. SILLOWAY, being first duly sworn, deposes and 
: 


szys as follows: 


1. Lem President and a director of Investors Diversified 
» | 
Services, inc. ("IDS"), a plaintiff in this action. I submit this | 


affidavit in support of plaintiffs' motion for summary Judgment | 


herein. - pest 


2. IDS is incorporated under the laws of the State of Minnesota 
and has its office and principal piace of business at Minacapolis, 
Minnesota. It acts as investment edviser and principal underwriter, 

. pursuant to the requirements of Section 15 of the Investment Company 
Act of 1940, 15 U.S.C. 3% 802-15, to the following open-end ee heats 
companics (hereinafter called "mutual funds"): Investors Mutual, Inc; 


Investors Stock Fund, Inc.; Investors Variable Payment Fund, Inc. ; 


and Investors Selective Fund, Inc. IDS and each of the said ray tual 
funds are members of the plaintiff Investment Company Institute. 
* : x : + Hl 


, | 
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3. Eich oe the said atest funds is engaged in the business 
of continuously issuing aoe offering to the public peseratte secur ities 


which represent an undivided interest in the portfolio of securities 


ec sas 


owned by the fund, The activities of these mutual funds are conducted, 


and their relationships to IDS as principal underwriter ond investment 


adviser are established, pursuant to the requirements ‘of the Investment 


Company Act under the jurisdiction of the Sceurities and Exchange 


Commission. 


4. There ane paore than three-quarter million investors, 
residing See the United SE in the SE funds served by 
IDs. Securities of cach fond are offered for sale and sold throughout a 
the nation. As of June 30, 1966, the total assets of the kore mutual 
funds were approximat ay, $5, 173,000,000, During 1965 about 


46.3 percent of the aos Jar volume Oe new customers were in amounts 


of $10, 000 or more. 
5. In 1965, shares of the four mutual funds served by, IDS 
having a total combined value of 2pprox imately $24, 187, 009 were sold 
by IDS in New York State, During the first six months of 1966, such . 
cae totaled approximately $18, 218, 000 in New York State. 
6. As is set forth in detail in the Affidavit of Robert L. 
Augenblick, filed simultaneously herewith, the berk-operated CEESEENE 
mevestevens fonds authorized by Regulation 9 of the Comptrolie= of the 
- Currency, end exem ‘field by tne Collective Investment Account of 
First National City Bank of New York, are virtually identical in function 
and structure to mutual funds of the type which IDS serves and the 
shares of which IDS sells. By permitting national banks to establish 
and operate such funds, and permitt ing such banks and their employees 


to offer and sell the sectritics iseued by them, the Comptroller has 
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permitied banks to enter the securities business in direct vnlawful | 


competition wit h existing matual funds and SS investment advisers 
and prin cipal underwriters, including IDs and the four mutual fund it. 
serves. _Furthe rmore, by specifically a coees pas Sees ~ 
Bank of New York to. COLA end operate its Collective Investment a 
Account a to of ffer and sell securities issued by such Account in the 


City and State of New pox the Comptroller has permitted that Bank 


to engage in direct eateefel competition in’ that City and State vaith IDS 


and the four mutual funds it serves. The direct unlawful competition 


authorized by the challenged regulation and subsequent actions of t e 


. 


Comptroller will adversely affect the sale by IDS of the shares tedued 
5 is 


by the four mutual funds it serves in the City and State of New York and 


throughout the country, © = ae 


mide, Le 4. je pay: 
Stuart F; Silloway az 


: 


Subscribed and sworn to before me this, 


/f day of Ne VEPIBER _» 1966. 


IN THE UNITED STATES DISTRI! RICT COURT 


FOR THE DISTRICT OF COLUMBIA 


INVESTMENT COMPANY INSTITUTE, et al., 


Plaintiffs a . 
* Civil Action 
No. 1083-66 
v. 


JAMES J. SAXON, 


oe 00 ee oo 00 oe OF 


Defendant - 


‘AFFIDAVIT OF ADRON P. TRANTUM IN SUPPORT 
OF PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 


STATE OF NEW JERSEY ) 


: ) SS: 
COUNTY OF UNION ) 


ADRON P. TRANTUM, being first duly sworn, deposes and says 
as follows: 

1. Zam Senior Vice President of Investors Management 
Company. Inc., 2 plaintiff in the’ bores -~entitled action. I 
submit this SEES in support of plaintiffs’ motion for 
sumnary “judgment -herein. . : : ~ 

2. Investors Management Company throughout its history 
has had several changes in its corporate name and has been 


reincorporated on several occasions. I bave been employed by 


the company under its various names since September 18, 1929. 


3. On June 16, 1934, the date on which the provisions 


of the Glass-Steagall Act, 48 Stat. 184, 12 uU.S.c. $ 78, 
t P 


te 
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became effective, plaintiff Investors Management Company, 
was named Irving Investors Management Company, Inc., and | 


wholly-owned subsidiary of Irving qrust Company, a bank 


chartered by the State of New York and a member of the Federal 


Reserve System. Irving Investors Management Company was then 
engaged in the business of providing services to investment 
companies. Among its activities, it served | as underwriter and 


investment adviser to Irving Investors Pana Cc, Inc. 


4. Irving SECO “ee C, Inc. was a corporation of a 
type similar to that generally classified today as an open-end ; 
investment company or mutual fund. It issued to investors : 
shares representing an undivided interest ae a pool of securities. 
The investor’ could redeem such shares at any time based on the 


net asset value of his shares at the time of redemption. A 


substantial number of che shares in See fund had been cies 
and sold to the customers of Irving rrust Company by the bank 
and its officers. ; 
5. In October, 1934, Irving Trust Company divested itself 

of the capital stock of its wholly-owned subsidiary, Irving 
Investors Management Company, and thereby 4 also aisposed| of its 
entire interest in Irving Investors Fund Cc. Thereafter, Irving 


Trust Company had no further connection with the distribution of 


the shares of that fund or with the management thereof.! In a 


letter dated October 5, 1934, Robert C. EYfinger, Presifient of 
Irving Investors Management cone en ye announced to the participants 
in several funds, including Irving Investors Fund c, inet cater 
decision of Irving Trust Company had been made = (4)n. consequence 
of certain provisions of the Banking Act of 1933 and eeeae 
rulings of the Federal Reserve Board mada eer ecant thereto ie 


A true copy of said letter is attached hereto as Appendix A. 
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6. After divestiture by Irving Trust Company, the 
corporate name of Irving tavestors Management Company Inc. 
was changed on several occasions and the company was reincor- 
porated severemicines: Its present name is Investors Management 
Company, Inc., ‘and it is now eeenoentee: under the. laws of the 
State of New Jersey. . a sre . . : 

7. On December 17, 1934, the name of cies Investors 
Pund C. Inc. was changed to Investors Fund C. Ine. In 1954 
investors Pund C. Inc. was merged into Fundamental Investors, 


Inc., one of the mutual funds for which Investors Management — 


Company, Inc. now serves as investment adviser. 


Lars t0- Pe 


Adron P. Trantum 


Subscribed and sworn to before me this pe day of 
. 4, , - 
Jcsecd oD SO 


if aye 


LZ. rey Ow. 


zy, 


ee ge mee 


Notary Public 


My commission expires. 


IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLU:BIA 


INVESTMENT COMPANY INSTITUTE, et al., 


Plaintiff 


* Civil Action | 
No. 1083-66 


Ve 
JAMES J. SAXON, 


Defendant 
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AFFIDAVIT OF JAMES F. FITZPATRICK 
IN SUPPORT OF PLAINTIFFS' MOTION - 
FOR SUMMARY JUDGMENT 


THE DISTRICT OF ) 
) SS: 
COLUMBIA ~- ) 


JAMES F, FITZPATRICK, being first duly sworn, deposes and 


says as follows: | 
| : i : : | 
| That annexed to this affidavit are true and correct copies 


of the coos documents: 


Exhibit 1. Prospectus for Investors Mutual, Inc., gated 
January 5, 1966. - 


Exhibit 2. Prospectus for Fundamental Investors, Inc., 
dated April 1, 1966. : 


Exhibit Prospectus for Wellington Fund, Inc., dated . 

vu, “ *¥ April 1, 1966, supplemented November 1, .1966. 

Exhibit Statement of the Comptroller of the Currency, 
. dated August 25, 1965. _ : is es 


Exhibit Notification of Registration filed by Com- 
-mingled Investment Account of First National 
City Bank with the Securities and Exchange 
Commission pursuant to the Investment Company 
Act of 1940, including Exhibit No. 1 thereto. 


Registration Statement of Commingled Invest- 
ment Account of First. National City Bank 

(Form N-8B-1), filed with the Securities and 
Exchange Commission April 20, 1966, which ~~ 
incorporated exhibits, including the documents ‘ 
designated Exhibits 7, 8, 9, and 10, described 
immediately hereafter. pak ate 


Exhibit 7.. _ Specimen of Participant's Certificate issued 
upon admission to First National City's Account 
(filed as Exhibit 4(a) to the Account's Regis- 
tration Statement under the Investment Company 
Act and as Exhibit C-1 to the Account's Regis- 
tration Statement under the Securities Act of 
1933, Form S-5). i . crib 


Exhibit Specimen of Participant's Certificate upon 
| partial termination of participation in First 
National City's Account (filed as Exhibit 4(b) 
to the Account's Registration Statement under 
the Investment Company Act and as Exhibit C-2 
to the Account's Registration Statement under 
the Securities Act of 1933, Form S-5). 


Exhibit Management agreement ‘between the Account and 
First National City Bank (filed as Exhibit 5 
to Account's Registration Statement under the 
Investment Company Act and 2s Exhibit D to the 
Account's Registration Statement under the ~ 
“Securities Act of 1933, Form S-5). 


Exhibit 10. Underwriting agreement between Account and First 
National City Bank (filed as Exhibit 6 of the - 
Account's Registration Statement under the ae 
Investment Company Act and as Exhibit. E to the 
* Account's Registration Statement under the 
Securities Act of 1933, Form S-5). 


Exhibit 11. Amendment No. 1 to Registraztion Statement, 
the Investment Company Act, of Comningled here 
ment Account of First National City Bank, filed 
May 23, 1966. : : Sie ree ah 

. - . . f 

Exhibit 12. Prospectus for Commingled Investment Account of 

: First National City Bank, dated June 14, 1966. 


Exhibit 13. Notice of Annual Meeting of Participants and 
Proxy Statement for Comaingled Investment Account 
of First National City Bank, dated October 14, 
1966. a : 

Exhibit 14. Solicitation letter of First National City | Bank 
for participation in Commingled Investment | Account, 
undated. 


° . ~ n N ° : 
Awe =) - ), a FAS, 
[ lames F. eaeeoaei\e 


ral eth 


Subscribed and sworn to before me this < ~ day of - 


EE a 
t - 


ee 


Fe Oss Lr setedee 


Notary Public 
2224... 424 G45 


My comaission expires: pci 


Exhibit 1 

Affidavit of 

James F. Fitzpatrick 
Civ. Act. No. 1083-66 


7 Investors Mutual, Inc. is a mutual investment 
fund, with net assets now in excess of 
$2,900,000,000, invested in a prudently 
selected, diversified portfolio of securities, 
balanced among bonds, common stocks ond 
preferred stocks. 


Shares of the Company are distributed 
by Investors Diversified Services, Inc., or- 
gonizer and investment manager of the 
Company. This firm, founded in 1894, now 
manages over $5,500,000,000 in market 
value of investment securities for investment 
companies whose securities are held by 
more than 900,000 investors. 


The shares ore offered to the public ot 

- their net asset value, ordinarily determined 
daily, plus a maximum soles charge of 8% 
of the public offering price. The sales charge 
is reduced on a graduated scale for sales 
involving large amounts as more fully de- 
scribed in numbered section 14 of this pro- 
spectus. Asset value varies with the fluctua- 
tions in the market value of the securities 


=e QDI 


Q 


Senece os 
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owned by the Company. 


THESE SECURITIES HAVE NOT BEEN AP- 
PROVED OR DISAPPROVED BY THE SE- 
CURITIES AND EXCHANGE COMMISSION 
NORHAS THE COMMISSION PASSED UPON 
THE ACCURACY OR ADEQUACY OF THIS 
PROSPECTUS. ANY REPRESENTATION TO 
THE CONTRARY IS A CRIMINAL OFFENSE. 


SERIES AA 


TABLE OF CONTENTS 
References are to numbered sections unless otherwise noted 


Certain Information Concerning Investors Diversified Services, Inc. . .20 
Condensed Financial Information. . 5x) 
Custodian . 2. 2 - +--+ ee =< : = SS pak 
Directors and Principal Officers . 2 ag ky 
Diversification . . . - - 4, 6(b), 11 
Dividends . .°. - - + + = 5 . m5 ERS) 
Dividends, Reinvestmentof. . - - - + = “ a eee OEY 
Financial Statements. . .- - - - +--+ > ° . Pages 24 thru 46 
Illustrations of Assumed Investment Programs. . - SAT Ae WY 
Investment Policies . - - - - - > . 4 6 11 
Investment Restrictions. . . -. - - - ase atl 
Management Fees. . - - so.4 2 2 Agoda re 
Marketability . . . -.. - as . - - 7(b), 16 
Miscellaneous . . - - as RS re 


Portfolio, Management of . . . - - - : 2, 4, 6(b), 11, 18 
Portfolio, Securities in . . . - - + + : . . Pages 29 thru 46 
Remuneration and Fees . . . - . . aN ae ee 


Sales Charge . . - -- - 3 : . 14, Front Page 
Shares, Distribution of . . .- - - =: - . . ie ei niataed 4y eek 3 
Shares, Offering Priceof. . - . . . 14, Front Page 
Shares, Redemption of . . . - - ss . . . .7(b), 16 
Systematic Investment Plan. . . = 5 5 5 a 5 RIOR erm Se 
Systematic Pay-Out Options . . .- 5 . . A eS SS 
Taxation . ...--+- +--+ es - = 5 5 . . 14(b), 22(g) | 
Transfer of Investments. . . - an . . - 7c), 12 | 


Sa Ee 
Investors Mutual, Inc. does not authorize or assume responsibility for any information | 
or representations regarding Investors Mutuel, Inc. other than these contained in this 
pros or in any supplement thereto, or in any supplemental sales material 
authorized by the Company for use in connection with the sale of its stock. | 


——_————— ——  —— 


INVESTORS MUTUAL, INC. 


MINNEAPOLIS 


About the 


MINNESOTA 


Prospectus 


This Prospectus has been prepared to give you the material facts about Investors Mutual, Inc., so that you 


can intelligently decide whether or not an investment in 


investment needs. 


In these pages you will find facts and 


restrictions and policies; and the rights and privileges of its shareholders. 


CAREFULLY. 


investors slur umin Watt 43 


Investors Mutual, Inc. is a company which in- 
vests its money primarily in the securities of American 
enterprises. In other words, it is an investment com- 
pany or, as it is sometimes known in investment 
terms, a “mutual fund.” Its purpose is to provide 
persons having varying amounts of ‘money to invest, 
with a way to combine their investment funds and, 
through the medium of one security, share in the 
business of a large number of companies within dif- 


2 Investors Diversified Services, Inc., the Fund’s 
organizer, sponsor and investment manager, was ¢s- 
tablished in 1894. It manages investments for five 
open-end investment companies, for its own account, 
and for the accounts of its subsidiary companies. It 
has a large staff of investment specialists with many 
years of experience in investment management. It 
maintains extensive facilities for financial and eco- 
nomic research and analysis. Analysts trained in spe- 
cialized fields (such as public utilities, railroads, oils, 


Investmentsianagem ent 


this Company is the kind which will best fit your 


figures concerning the Company; its operating results; its investment 
WE URGE YOU TO READ IT 


33? 


ferent industries. 

Because it invests not only in the common stock 
of such companies but also in preferred stocks and 
bonds, it is known as a “balanced mutual fund.” 

These investments are not fixed. As explained 
later, they are chosen, supervised and changed on 
the recommendation of Investors Diversified Serv- 
ices, Inc. This company is, by contract, the invest- 
ment manager of the fund. 


a 


chemicals, etc.) are continually studying and evaluat- 
ing the companies in which investments are made or 
contemplated. Visits to production and operating 
centers of these companies and “on the spot” talks 
with their managers are part of the system upon which 
the analysts base their reports and recommendations. 

Shareholders of Investors Mutual, Inc. have the 
benefit of these comprehensive management services. 
Whether a person has enough money to buy a few 
or many securities, he very probably does not have 


- 58 - 


the time, experience and knowledge necessary to de- 
cide properly which securities are best to buy, when 
to buy or sell them, and at what prices. Seasoned in- 
vestment management helps to solve this perplexing 
problem by supplying the services of an organization 
of trained and skilled specialists who make invest- 
ments their life work and devote full time to dealing 
with the many aspects involved in the investment 
of money. By pooling the funds of many thousands 
of investors throughout the nation, the Company is 
able to provide the average investor, on @ reasonable 
basis, with services and facilities which at one time 
only wealthy investors and large estates could afford. 
These services are paid for by a management fee to 
Investors Diversified Services, Inc. as set forth in 
section 18. ; 


Alleeation of Brokerage on Fund 
Portfolio Transactions . . 
Investors Diversified Services, Inc., the Com- 
pany’s investment manager, now manages over 
$5,500,000,000 in market value of investment secur- 
ities for the investment companies whose securities 
it distributes, including Investors Mutual, Inc. This 
large scale operation permits the investment man- 
ager, in connection with portfolio transactions of 
the fund companies handled through brokers, to 
obtain the maximum in the way of the services and 
facilities offered by leading investment brokerage 
houses. The investment manager normally places 
purchase and sale orders for most New York Stock 
Exchange common stocks through one member house 
(Scheffmeyer & Co.) which receives a fixed fee pay- 
able out of aggregate commissions. This firm distrib- 
utes brokerage commissions to a large number of 
member firms (currently around 50 firms), in a fashion 
designed to obtain the best price and execution, as 
directed by the investment manager in a manner which 
seeks to give recognition to those member firms 
which are capable of rendering services and which, 
over time, do provide services to the investment 
manager over and above the bare brokerage function 
although this is not an absolute standard since some 
business may be distributed solely on the basis of 
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the best business judgment of the investment manager. 
The distribution of such brokerage business is deter- 
mined from time to time by the investment manager 
and reviewed by the Board of Directors of the Fund. 
The distribution is made with a view to obtaining 
the maximum usefulness from jthe firms handling 
portfolio transactions. Such services may be in terms 
of contributions made by such firms’ research staffs 
in supplementing, aiding, or otherwise helping the re- 
search activities of the investment manager, referrals 
of direct placements, wire services, quotations, sta- 
tistical and economic data and reports, and other ser- 
vices which large brokerage houses can and do render 
to important buyers and sellers 


ers is the prescribed brokerage) 
such stock exchange transactions 
be paid by the funds in any event. Brokerage commis- 
sions. paid by the Fund totaled $2,319,940 for the 
fiscal year ended September 30, 1965. 

| 


The Fund's investment manager has organized a 
subsidiary corporation, IDS Securities Corporation. 
(“IDSS”) for the purpose of engaging in the broker- 
age business. Effective August 31, 1965 IDSS was 
admitted as a member firm of the Pacific Coast Stock 
Exchange. As a member of that exchange, IDSS re- 
ceives brokerage from transactions executed on that 
exchange. Use of the services of IDSS by the Fund 
must be consistent with the objective of obtaining 
best price and execution. The Fund’s investment man- 
ager has confirmed to the Fund that an amount equal 
to any net profit which IDSS may realize from trans- 
actions attributable to the Fund from all sources will 
be credited to the Fund, not less often than annually, 


Fund. A net profit of $55,053 
tions of the Fund was realized during the three months 
ended November 30, 1965. No representation is made 
that any future benefit which may accrue to the Fund 
from such reduction will be significant from the stand- 
point of any individual Fund | investor. 


--* 
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-.,densed Fiaansial Informatioa — 


PER SHARE INCOME AND CAPITAL CHANGES 


{for a share outstanding 
(Adjusted for 2-for-1 stock 


throughout the years) 
split on April 26, 1956) 


1956 1957 19358 


$40% S41 S41% 

' 05 044%, 04% 

35% 36% 37 
35% 3%, 3% 


1959 1960 1961 1962 1963 1964 1965 


$41 $.42% S43 S44 SAG S45% SATA 
05, 05% 06 06 O54 05% 4% 
34%, 37 37 38 38% M% AM 
35, 36% 3% 38% 39 AO% AK 


Capital Chenges 


$8.55 


profits (or losses) on 


securities 18% «(.48) «1.28% 


154 07% 
‘911 8.55 


12% 


Netasset valueatend of period . 9.72 


Ratio of operating expenses to 


0.54% 0.54% 0.54% 


Ratio of net income to average 


net assets ‘3.87% 4.03% 4.13% 


‘104,715 116,590 125,301 


investment Objectives and P« 


Objectives sought by the Company are: (1) to 
provide a reasonable return on ‘its shareholders’ in- 
vestments; (2) to preserve the value of these invest- 
ments; (3) to aim at long-term appreciation possibil- 
ities on an investment rather than a speculative basis. 

Because virtually all securities fluctuate in market 
price and corporate earnings and dividends vary from 
year to year, it is impossible for the Company to as- 
sure its shareholders that these objectives can be 
realized at all times. However, to attain them, the 
management exerts every effort to maintain a bal- 
anced portfolio by varying the proportions of bonds, 
preferred stocks and common stocks which are ap- 
praised in the light of security values and long-term 
economic trends. Under certain conditions a major 


nd Policies 


$9.72 $10.18 $10.00 $11.58 $9.95 $11.35 $12.22 


6854 (1014) 1.7434 (1.28%) 1.600% 1.11% .32% 


35 
9.95 


20 
11.35 


Aye =. 28%, 
1222 12.26 


22% 07% 
10.18 10.00 


164 
11.58 


0.53% 0.53% 0.54% 052% 0.50% 0.44% 0.38% 


3.40% 3.62% 3.34% 3.45% 3.3% 3.44% 3.50% 


138,565 150,448 159,255 172,740 191,987 214,535 239,927 


portion of the Company's assets may be invested in 
equity securities such as common stocks. And there 
may be times when the Company will assume a de- 
fensive position by investing a large part in securities 
such as fixed interest-bearing bonds and preferred 
stocks with established dividend rates. The present in- 
tention of the management is that generally the Com- 
pany will have not more than 75% of its investments 
in common stocks and not less than 25% in bonds, 
preferred stocks and short term notes. 

At September 30, 1965, investments, taken at 
market value, were distributed as follows: short term 
notes 2.30%, bonds 27.19%, preferred stocks 
6.70% and common stocks 63.81%. 

Investments are not concentrated in any one in- 
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dustry or group of industries but are varied accord- 
ing to what is judged advantageous under different 
economic conditions. The portfolio is diversified by 
investments in a cross section of business and indus- 
try and frequently numerous companies within an 
industry, in an effort to reflect a representative pattern 
of American enterprise. Thus this “balance” of in- 
vestments, plus the broad diversification, tends to 
reduce the risk of market fluctuation and to provide 
a reasonably reliable source of income for share- 
holders. The Company does not intend to act as un- 
derwriter, invest in real estate, purchase and sell 
commodities or commodity contracts, make loans to 
other persons (except by the purchase and sale of 


end Capital 


5 Jivideads 


The Company was organized in January, 1940 
and since December 31st of that year it has paid a 
quarterly dividend to its shareholders. On September 
29, 1965 the Company declared its 100th consecutive 
quarterly dividend. Its income has varied in amount 
and as a result the amount of dividends paid to its 
shareholders has varied. See section 3. 

The Company presently intends to continue its 
policy of distributing, as dividends to shareholders 
in each year, substantially all of its investment income 
less operating expenses. Dividend checks are ordinari- 
ly mailed to reach shareholders about the 14th of 
January, April, July and October. These dividends 
are payable to shareholders of record on or about the 
last business day of the previous month. The fiscal 
year-end dividend will be augmented by distributions 
from realized capital gains when available. 

A regulated investment company which meets cer- 
tain diversification of assets and source of income 
requirements (prescribed by the internal revenue 
code) is accorded conduit or “pass through” treat- 
ment if it distributes to its shareholders at least 90 
per cent of its taxable income (exclusive of net 
long-term capital gain); i.e., it will be taxed only on 
the portion of such income which is retained. A 


A 
Gains 


| 
securities), invest in companies for the purpose of ex- 
ercising control or management, or borrow money ex- 
cept for extraordinary or purposes. The 
policies stated in this last sentence ay not be changed 
without a vote of the shareholders. It plans to select 
securities for its investment portfolio which in the opin- 
ion of the management may profitably be retained 
on a long-term basis. However, in order to preserve 
the full benefit of managerial judgment, the Com- 
pany reserves freedom of action with respect to port- 
folio turnover and may sell any sécurity regardless 
of the length of time it may have been held. The Com- 
pany does not engage in short term trading as such. 


| 
Distributions | 
shareholder receiving a distribution of such income 
from a regulated investment company treats it as a 
receipt of ordinary income in the computation of 
his gross income for federal tax purposes and such 
shareholder is eligible to include it| in computing the 
dividend received exclusion and the intercorporate 
dividend deduction. 
As to capital gains distributions, to the extent 
that a regulated investment company distributes the 
excess of net long-term capital gain| over its net short- 
term capital loss, such capital gain is not taxable to 
the company but is taxable to the shareholder as a 
long-term capital gain. Such capital gains distribu- 
tions do not qualify for the computation of the divi- 
dend received exclusion or the intercorporate divi- 
dend deduction. | 
Approximately 24% of the net) asset value of the 
shares of Investors Mutual, Inc., as of September 30, 
1965 represents unrealized appréciation. Net gain 
on the sale of securities when realized and distributed 
(actually or constructively) is taxable for federal in- 
come tax purposes as capital gain. If the net asset 
vaiue of shares were reduced below a shareholder’s 
cost by such a distribution it would be a return of 
investment though taxable as stated above. 


features of the Investment 


(a) NATURE OF INVESTMENT 


Investors Mutual, Inc. is a mutual, open-end, 
diversified, management investment company owned 
by its shareholders. Each share represents a pro- 
rata interest in the assets of the Company. The Com- 
pany has only one class of stock. All shares are 
transferable, have equal rights and are redeemable 
as explained in section 16. As of September 30, 1965, 
there were 239,926,645 shares outstanding owned by 
429,985 shareholders. 


(b) DIVERSIFICATION 

Diversification is considered a basic virtue of an 
investment company because it tends to reduce in- 
herent market risks by spreading investments among 
many carefully selected securities. In operating the 
Company as a “balanced” fund, and in line with its 
current appraisals of economic conditions, the man- 
agement intends to invest its assets in varied propor- 
tions of bonds, preferred stocks and common stocks, 
with not more than 75% in common stocks. 


Within such general classification of types of se- 
curities, the Company intends to diversify its invest- 
ments in the following manner: 

(1) Diversification as to types of enterprises. 
(2) Diversification as to individual companies 

within these enterprises. : 
(3) Geographical diversification. 


The list of investments starting on page 29 illus- 
trates how this policy of diversification is currently 
applied by the Company. 


(2) PLUCTYATION Of ASSST VALUE 


The asset value of the shares varies with the daily 
market value of the securities owned by the Com- 
pany and may be more or less than the investor’s 
cost. As explained in sections 14 and 16, the shares 
are ordinarily redeemable at asset value, and are 
sold at asset value plus a maximum distribution 
charge of 8% of offering price. 
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(3) DIV 
Gains BsneeTs TSS 
The Company at the present time offers its share- 
holders the privilege of reinvesting the dividends or 
capital gains distributions they receive on their shares 
in additional shares of the Company, without paying 
another sales charge. See section 9. 


(b) PAARKETASITY 

Under ordinary circumstances, shares may be re- 
deemed for cash at any time. Any shareholder may 
turn in his shares to the Company and receive the 
asset value per share (which’ may be more or less 
than his cost) calculated at the close of business on 
the first full business day upon which the Company 
receives the holder’s endorsed stock certificate and 


written request for redemption of his shares. This 
privilege (and certain limitations thereon) is more 
fully explained in section 16. 


(> INVESTMENTS IN FUNDS 
\NTER CHANGEABLE 

Perhaps sometime: in the future a shareholder may 
want to change his investment in Investors Mutual, 
Inc. to shares in another type of fund. Under the 
present policy of the Company, as discussed later in 
section 12, he is privileged to transfer his investment 
at net asset value to investments in shares of In- 
vestors Stock Fund, Inc., Investors Selective Fund, 
Inc. or Investors Variable Payment Fund, Inc., and 
he does not have to pay a sales charge for this service. 


8 Provision is made for a simple means of ac- 
cumulating shares systematically through the Com- 
pany’s “Systematic Investment Plan.” Under this plan, 
the investor makes an initial cash investment, fol- 
lowed at regular intervals by further payments in 
convenient amounts. With each additional payment, 
additional shares, the number of which is determined 
by the then public offering price, are purchased for 
his account. The investor may decide whether to 
make these purchases monthly, quarterly or at any 
other stated interval and may discontinue payments 
at any time without penalty. All dividends and capital 
gains distributions received on shares may be rein- 
vested without sales charge towards the accumulation 
of more shares (see section 9). The Fund reserves _ 
the right to discontinue or alter the plan at any time. 

This plan of purchase is simply 2 designation by 
the applicant of the times at which he intends to make 
further investments in shares of Investors Mutual, 
Inc. He is not obligated or required to make any 
single purchase pursuant to his expressed intention. 
By adopting a plan, however, he establishes for him-. 
self a program by which he proposes to acquire at 
stated intervals as many shares of the Fund as each 
payment when made will then purchase at the then 
public offering price. : 

The plan contemplates the regular investment at 
fixed periods of an equal number of dollars in the 
shares of the Fund. Since the shares fluctuate in 
value this investment of an equal number of dollars 
has the effect of causing the investor to buy more 
shares when prices are low and fewer shares when 
they are high. The investor will, of course, incur a 
loss if he discontinues his plan and redeems his 
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9 Any shareholder may, by means of his written 
authorization, appoint Investors Diversified Services, 
Inc. (IDS) as his agent to receive cash dividends paid 
by the Company on his shares and to reinvest them 
for him in more shares of the Company at their asset 
value. No additional charge is made for this service. 


Systematic Invostment Plan 


hares when the market value of his shares is less 
than his cost thereof. Accordingly, in selecting a 
plan he should take into consideration his financial 
ability to continue the plan through periods of low 
security market price levels. He must also realize 
that the plan of itself does not assure a profit or 
protect against loss of value in ining markets. 
The plan is not an option, w or right to 
purchase additional shares and each payment for in- 
vestment under the declared plan is a separate ap- 


of a shareholder upon the 
as of the date his original payment and each sub- 
sequent payment are received and accepted by the 
Company. As each payment is made and accepted, 
the Company gives the shareholder the proper credit 
for all of his shares or fractional shares so acquired 
upon its books of record. No certificate will be issued 
until the registered shareholder asks for it or the 
Company at its own election issues a certificate. In 
either case, the Company may include in such cer- 
tificate the entire number of owned by the 
shareholder. Shares purchased pursuant to the plan 
are identical with all other shares of the Company 
(whether ‘or not a certificate has been issued for 
them) and have all rights, including dividend, liqui- 
dation and redemption rights. The shares are fully 
paid outstanding shares or fractional shares. All or 
any part of the shares acquired under the plan, 
whether or not a certificate has been issued therefor, 
may be redeemed at any time by the owner as ¢x- 
plained in section 16. 


His authorization for this agency becomes effective 
as soon as it is received by IDS at its offices in Min- 
neapolis, Minnesota. Only those dividends declared 
after receipt of this authorization will be reinvested. 
Distributions of securities profits may be reinvested 
separately at net asset value (see section 7(a) ). 
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He may cancel his authorization at any time by 
notifying IDS, in writing, that he no longer wants it to 
act as his dividend reinvestment agent. Upon receipt 
of his letter, his agreement will be ended, unless the 
notice is received between a dividend record date 
and a dividend payment date. In that case, the ter- 
mination will become effective immediately follow- 
ing the next dividend payment date after the notifi- 
cation is received. IDS reserves the right to termi- 


nate the agency at any time by written notice to the 
shareholder. 


Any dividends or distributions received by an in- 
vestor shortly after a purchase of shares by him will 
have the effect of reducing the net asset value of his 
shares by the amount of the dividends or distributions. 
Furthermore, such dividends or distributions, although 
in effect a return of capital, are subject to taxes. 
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ILLUSTRATION OF AN ASSUMED INVESTMENT OF $10,000 IN INVESTORS MUTUAL, INC, 


with Capital Gains Distributions Reinvested in Additional Sheres 
The chart below covers the period from April 16, 1940 (inception of the fund) to September 30, 1965. 


RECORD OF INCOME 


Dividends Paid from Investment Income 
(Taken in Cash and Not Reinvested) 
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RECORD OF PRINCIPAL 


April 16, 1940 
$10,000 


94) 19a 192 1M TOM 18S 1986 1947 1988 109 1950 195: 


Je RES Pece! ‘ 1940-1 20, - 1963 
v. OF SH initiolly ene gore Pere 14S - 


acquired through | ! | l | 

investment of $10,000. . $8, 739 $1,874 $7; ost $9,375 nose S158 s1182 $11. mn $10,461 $10,687 $11,906 sed 
VALUE OF SHARESreceived 

as reinvested capital goins 


distributions (cumulative) 75 161 215 646 1,100 1,486 2,084 “a 2272 2,405 2821 339 
TOTAL value... . $8814 $8,035 $8,209 $10,021 $11,642 $13,049 $13-476 $13.272 $12,733 $13,082 $14,727 $16.23 


Initial net asset value is the amount received by the fund after deducting from the cost of the aa the sales commis- 
sion as described in the prospectus. 


No adjustment has been made for any income taxes payable by stockholders on reinvested capital gains distributions. The 
dollar amounts of capital gains distributions reinvested in additional shares were: 1940—$74; patra 1942—$51; 1943 
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This period was one of generally rising common stock prices. The results 
shown should not be considered as a representation of the dividend income 
or capital gain or loss which may be realized from an investment made in 
the fund today. 


a ee ren men my gy 
$121 $745 $759 $793 $880 $914 $923 $909 $961 $982 $1,023 $1,080 $1,144 $1,232 
j 


Cumulotive Value of 
<opital Gains Distributions 
Reinvested in Shores 


at ee tee nee eee 


Vr Iss TSH 18S “Tes TST 1958 1959 1960 1961 1962. 1963 1964 1965. 
ee ee ee ee ee ae ee ee eee 
42.946 $12,351 $14:976 $16,702 $16,759 $15,734 $17,885 $18,731 $18,404 $21,300 $18,315 $20,890 $22.476 $22,553 


$ 


3683 3,708 4,727 5,658 6053 5,882 6992 7,906 7,970 91659 9,242 11,092 12,615 13,484 
629 $16,099 $19,703 $22,360 $22,812 $21,616 $24,877 $26,637 $26,374 $30,959 $27,557 $31,982 $35,091 $36,037 


—$402; 1944—$368; 1945—$276; 1946—$623; 1947—$163; 1948—-$204; 1949-—$84; 19S0—$141; 1951—$358; 1952— 
$256; 1953—$183; 1954—$245;, 1955—S387; 1956—$382; 1957—$194; 1958—$310; 1959—$582; 1960—$203; 1961— 
$435; 1962—S936: 1963—$554; 1964—S680; 1965—$826. Total $9,010. If capital gains distributions had not been re- 


invested, total dividends from investment income for the period would have been $14,500, total capital gains distribution 
$6,856, and total value of investment $22,553 at September 30, 1965. 
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ILLUSTRATION OF AN ASSUMED INVESTMENT OF $10,000 IN INVESTORS MUTUAL, INC. 
with both Dividends from Investment Income end Capital Gains Distributions Reinvested In Shares 
The table below covers the period from April 16, 1940 (inception of the fund) to Sisesaber 30, 
1965. This period was one of generally rising common stock prices. The results shown should not 
be considered as a representation of the dividend income or capital gain or loss which may be re- 
alized from an investment made in the fund today. 


NUMBER OF SHARES ACQUIRED** 
(To nearet full share amount) 


| 
Amount of | Cumulative segue 
Dividends — 
chased Including 
| | Reinvested 


Income 
Dividends 


COST OF SHARES 


VALUE OF SHARES 


$10,294 | $ 8,739 
10,799 | 7,874 
11,276 | 7,994 
11,757 | 9,375 
12,277 | 10,542 
12,649 | 11,563 
13,240 | 11,392 
13,939 } 11,081 
14,731 | 10,461 
15,671 } 10,687 
16,629 } 11,906 
17,786 | 12,833 
18,993 | 12,946 
20,295 | 12,391 
21,681 | 14,976 
23,186 | 16,702 
24,919 | 16,759 
26,788 | 15,734 
28,754 | 17,885 
30,762 | 18,731 
32,960 } 18,404 
35,285 } 21,300 
37,787 | 18,315 
40,524 | 20,890 

3,002 43,526 | 22,476 
3,341 46,867 | 22,553 


The total cost figure represents the initial cost of $10,000, which includes a sales commission of 8% as described in the 
us, plus the cumulative amount of income dividends reinvested without sales charge. The dollar amounts of capital 
ins distributions, reinvested in shares, also without sales commission were: 1940—$74; 1941—$100; 1942—$58; 1943— 
74; 1944—$451; 1945—S349; 1946—$814; 1947—$222; 1948—$288; 1949—S125; 1950—S$219; 1951—$583. 1952— 
$436; 1953—$325; 1954—S454; 1955—S745;_1956—$761; 1957—$403; 1958—S669; 1959—$1,303; 1960—$470; 1961— 
$1,042; 1962—$2,319; 1963—$1,422; 1964—$1,803; 1965—$2,268. Total—S18,177. 
No adjustment has been made for any income taxes payable by shareholders on capital gains distributions and income divi- 
dends reinvested in shares. | 
*Fiscal Years ended December 31, 1940-45; Fiscal Years ended September 30, 1945-1965. 
** Adjusted for 2-for-1 stock split 4/26/56. 
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ILLUSTRATION OF AN ASSUMED INVESTMENT OF $10,000 IN 
INVESTORS MUTUAL, INC. 


with both Dividends from Investment Income and Capital Goins Distributions 
Reinvested in Shores 


The chart below covers the period from April 16, 1940 (inception 
of the fund) to September 30, 1965. This period was one of generally 
rising common stock prices. The results shown should not be con- 
sidered as a representation of the dividend income or capital gain 
or loss which may be realized from an investment made in the fund 
today. 


cost VALUE 


N¢ 


Value of Shores Purchased 


Cost of Shores Purchased through Reinvested 


through Income = || © income Dividends 
Dividend Reinvestment 
Cost of Shares 

Purchased with => e 
initial Investment 


& Value of Initial Investment 
Vaiue of Copital Gains 
Distributions Reinvested 
in Sheres 


Cost of Initial 
Investment 
April 16, 1940 
$10,000 


Initial 
Net 
Asset ‘ 5,000 
Value 
$9,200 0 
1940 4) 42 "43 "44 "45 46 '47 “48 ‘49 50 °S1 ‘52 "53 "54 "55 56'S] ‘58 ‘59 °6O "6 ‘62 "63 ‘64 ‘6S 


Fiscol Years Ended December 31, 1940-1944; September 30, 1945-1965 


Initial net asset value is the amount received by the fund after deducting from the cost of the investment the sales commis- 
sion of 8% as described in the prospectus. Income dividends and capital gains distributions were assumed to have been 


reinvested in additional shares at net asset value. There is no sales commission ‘charged for such reinvestment. 


No adjustment has been made for any income taxes payable by shareholders on capital gains distributions and income divi- 
dends reinvested in shares. 


NOTE: See table on preceding page for dollar amounts represented by this chart. 
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ILLUSTRATION OF A CONTINUOUS INVESTMENT PROGRAM 
IN INVESTORS MUTUAL, INC. 


In terms of on Assumed Initial Investment of $1,000 and Subsequent Invest- 
ments ef $100 Per Month with both Dividends from Investment 
income and Capita! Geins Distributions Reinvested in Sheres 


The chart below covers the period from April 16, 1940 (inception 
of the fund) to September 30, 1965. This period was one of generally 
rising common stock prices. The results shown should not be con- 
sidered as a representation of the dividend income or capital gain 
or loss which may be realized from an investment made in the fund 
today. A program of the type illustrated “oes not assure a profit or 
protect against depreciation in declining markets. 


April 16, 1940 


$1,000 


ull ul | 


1800 a "42°43: °44 "45 "4G ‘47 °48 ‘49 ‘50°51 "52 °53 ‘54°55 'S6 “57 ‘58 ‘59 “60 ‘61 ‘62 “63 "G4 


cost VALUE 

Cost of Shores Purchased VA Valve of Shares Purchased 

through Income <@—through Reinvested 

Dividend Reinvestment Income Dividends 

Value of Initial and 

_ 

Monthly Investments 

Cost of Shares Purchased _ =q— Valve of Capital Gains 

with Initial Investment Distributions Reinvested 

and Monthly Investments in Shores 

Cost of Investment | : } 
"65 


| 
| 
Fiscal Years Ended December 31, 1940-1944; September 30, 1945-1965 | 


Total cost for each year represents the initial investment of $1.000 plus the cumulative total of monthly investments of 
$100 per month plus the cumulative amount of income dividends reinvested. The cost for shares purchased with initial ard 
monthly investments includes sales commissions starting at 8% and graduated downward as described in section 15 
the prospectus. No sales commission is charged for reinvestment of any income dividends or capital gains distributions. 


No adjustment has been made for any income taxes payable by shareholders on capital gains distributions and income div?~ 
dends reinvested in shares. 


NOTE: See table on following page for dollar amounts represented by tis chart. 
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NANSTRATION OF A CONTINUOUS INVESTMENT PROGRAM IN: INVESTORS MUTUAL, INC. 


ja terms ef an Assumed Initial investment of $1,000 and Subsequent Investments of $100 Per Month with both Dividends 
from investment income and Capital Geins Distributions Reinvested in Shares 


The table below covers the period from April 16, 1940 (inception of the fund) to September 30, 1965. This 

jod was one of generally rising common stock prices. The results shown should not be considered as a 
representation of the dividend income or capital gain or loss which may be realized from an investment 
made in the fund today. A program of the type illustrated does not assure a profit or protect against de- 
preciation in declining markets. 


: MUMBER OF SHARES ACQUIRED®* 
COST OF SHARES VALUE OF SHARES {To nearer full shore amount) 


Cc) (A 
Total Aver- (A) T pet through |Purchased 
fot age | Acquired | Reinvest- - | through |Reinvest-| through 
Initial and} scctuding | SUMU- through | ment Su invest- Initial and} ment | Reinvest- 
Monthly Seneca lative | Initial and | of Capital | Toa) t Monthly jof Capital) _ ment 
Income |! Per | Monthly Gains of Income Invest- i of Income) 
oie Share | Invest- Dividends 
Dividends | Coste*] ments (cumula- 
tive) 


$ 1,855 {$5.15 |$ 1,641 § 1,655)$ 56 |$ 1,711) $4.75 
3,192 | 5.01 | 2,503 2,547 8 428 
4,580 | 4. 3,685, 3,755 
6,021 | 4. 5,440 5,759 
7,527 | 4: 7,277 7,913 
8,845 9,777 
9,696 11,207 
10,503 12,149 
10,966 12,765 
12,340 14,292 
14,903 17,289 
17,209 20,369 
18,473 22,117 
18,749 22,590 
23,890 29,042 
27,803 34,402 
28,988 36,492 
28,265 35,804 
33,361 42,740 
36,040 } 11, 47,481 
36,527 48,360 
43,485 58,512 
38,403 54,322 
44,994 65,002 
49,593 73,505] 50,608 
50,904 77,921} 58,231 


The total cost figures represent the initial 
per month plus the cumulative amount Oo! 
monthly investments includes sales commi: 

prospectus. No sales commission is charged for reinvestmen 

end asset values include the valve of shares purchased by rei 

tributions: 1940—$14; 1941—$31; ,1942—$25; 1943—$242, 

$246; 1949-—$114; 1950—S2!1. 1951—$589; 1952—$457: 

$483; 1958—S818; 1959—$1,618; 1960—$592; 1961—$1,332; 1962—$2,998; 1 

Total—$20,924. 

No adjustment has been made for any income taxes payable by shareholders on capital gains distributions and income divi- 
dends reinvested in shares. 


*Fiscal Years ended December 31, 1940-45; Fiscal Years ended September 30, 1945-1965. 
** Adjusted for 2-for-? stock split 4/26/56. 
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Invest can Restrictions 


l The Company observes certain investment re- 
strictions which may not be changed without sjock- 
holder action and which provide among other things 
that the Company: 


(1) Shall not purchase securities on margin or 
sell short; 

(2) Shall not invest more than 5% of the gross 
assets of the Company taken at cost in securities of 
any one corporation; 


(3) Shall not acquire more than 10% of the out- 
standing voting securities of any one corporation; 


| (4) Shall not borrow money or property except as 
‘a temporary measure for extraordinary or emergency 
purposes. The Certificate of Incorporation limits bor- 
‘rowing to 10% of the gross assets of the Company 
taken at cost; 


(5) Shall not invest more than 5% of the total 
lassets of the Company in securities of companies 
‘which have a record of less than three years’ con- 
‘tinuous operation, including predecessor companies; 


(6) Shall not sell any of its shares at less than 
asset value; 


(7) Shall not purchase securities of an investment 
‘trust or an investment company except in the open 


l 2 Investors Diversified Services, Inc. acts as the 
‘underwriter and investment manager for Investors 
i Mutual, Inc., Investors Selective Fund, Inc., Investors 
‘Stock Fund, Inc., and Investors Variable Payment 
iFund, Inc. (these open-end, diversified investment 
companies being included in what is frequently re- 
ferred to as the “Investors Group”). The shareholders 
‘of these companies (each of which differs from the 
others as to investment policies and purposes) have 
the privilege of transferring without sales charge their 
: investments in shares of one or more of the companies 
‘ into investments in shares of any of the other com- 
| panies at respective net asset values. In the case of 
i Investors Sclective Fund, Inc., there are certain re- 
| strictions regarding transfers from that Fund as ex- 
plained in the prospectus of that Company. 
This privilege is not an option or right to purchase 
! such securities but is a privilege permitted under the 
| present policy of each of these companies. This pol- 
‘icy may be discontinued, cancelled or changed by 
any of the respective companies at any time. The 
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Free Transfer ef i, vestments 


market where there is no profit to a sponsor or dealer 
thereof other than customary brokerage; 

(8) Shall not buy from or sell to anyj officer or 
director of Investors Diversified Services, Inc., or of 
the Company, any property or any security other 
than securities issued by the Company; | 

(9) Shall not make any loans to any of jits officers 
or directors, or to any firm or syndicate! of which 
any such officer or director is a member, or to any 
association or corporation of which any of| the Com- 
pany’s officers or directors is an officer or |a director, 
or in which the officers and directors of the Company 
directly or indirectly hold an aggregate a rceece of 
ten per cent (10%) or more; nor shall it loan any 
part of its assets to Investors Diversified Services, 
Inc., or any officer or director of that company; 

(10) Shall not pledge, mortgage, or hypothecate 
the assets of the Company, taken at market value, 
to an extent greater than 15% of the gross assets of 
the Company taken at cost. | 

The Company is also subject to restrictions under 
the provisions of the Investment Company Act of 
1940, particularly as to transactions with certain af- 
filiated persons and underwriters, changing of certain 
investment policies recited in its registration state- 
ment, and the investment of its funds) in certain 
specified types of companies. 


privilege of transferring investments will be extended 
by the present managements of the respective com- 


panies in the absence of objection by) regulatory 
authorities and provided shares of the) respective 
companies are available and may lawfully be so is- 
sued in the jurisdiction in which any shareholder 
wishing to exercise this privilege resides, or until the 
privilege, in the opinion of the managements of the 
respective companies, imposes an unwatranted and 
unreasonable burden or hardship on th¢ respective 
companies. 

The transfer of investment is effected by authoriz- 
ing the Company to redeem the shares) and apply 
the proceeds to the purchase of shares of the other 
specified company. For federal income tax purposes 
of the shareholder redemption of the shares being 
transferred is ordinarily the equivalent] of a sale 
of the shares. The company receiving the transferred 
investment will deliver a current prospectus and upon 
receiving a signed receipt therefor will issue its shares 
at asset value. 


Portfolio securities and cash of the Compan 
are deposited, under a custodian agreement, with the 
Bank of Delaware, of Wilmington, Delaware. This 


institution maintains custody of all securities and 


l 4 (a) Shares of the Company are offered at 
their public offering price at the close of business 
[as defined in sub-section (j)] on the day upon which 
the application and payment are received at the prin- 
cipal place of business of the Company. If these are 
not received prior to the close of business, the shares 
are issued at the public offering price as of the close 
of business on the next succeeding full business day. 
If the day upon which the application and payment 
are received at the principal place of business of the 
Company is not a full business day, the price of the 
shares is computed as of the close of business on the 
next succeeding full business day. 

(b) The asset value is computed as of the close 
of trading on the New York Stock Exchange in ace 
cordance with sound accounting practice and in the 
manner authorized by the Board of Directors, as 
follows: Securities listed on national securities ex- 
changes are valued on the basis of the closing sale 
each day, or if no sale is made, at the mean of the 
closing bid and asked prices of such securities. Secur- 
ities not listed or traded on a national securities ex- 
change, but for which market quotations are readily 
available, are valued at market value as defined in 
the Certificate of Incorporation. Securities having no 
current market price are valued at fair value as de- 
termined in good faith by the Board of Directors. 
Dividends declared but not received are accrued on 
the ex-date of such dividends. Interest on bonds not 
traded “fiat” is accrued daily. All cash and receivables 
and current payables are carried at their face value. 
The investment advisory and services fee, which com- 
prises the entire management and operating expense 
of the Company, is accrued daily. No taxes are 
accrued on unrealized appreciation since the Com- 
pany has elected to meet the requirements of Sections 
851-855 of the federal Internal Revenue Code and 
intends to distribute to stockholders any capital gains 
realized. See section 22(g). From the total value of 
the assets are deducted the total outstanding liabilities 
(exclusive of capital stock and surplus accounts) in- 
cluding all reserves and estimated accrued expenses. 
The resulting net worth is divided by the number of 
shares outstanding to determine the asset value per 
share of capital stock. 


cash of the Company so deposited but otherwise 
performs no managerial or policy-making functions 
for the Company. 


(c) Computation of the public offering price of 
shares of capital stock of the Company is illustrated 
below: 

Net assets at September 30, 1965 
as per Statement of Net Assets 
(Page 24) . . $2,940,769,421 

Divided by number of shares out- 
standing September 30, 1965 

Asset value of a share of capital 
stock . 


239,926,645 


$12.257 
Plus 8% * of public offering price - 1.063 


Public offering price 
[$12.257 = .92] . 


- - $13.32 


*Sales Charges are graduated as follows: 
Per Cent 


of Public 
Offering Price 


Amount of Application 
ToiST4 999) en ene uaaion eS 
$15,000 to $19,999 
$20,000 to $24,999 
$25,000 to $49,999 
$50,000 to $99,999 . 
$100,000 to $199,999 
$200,000 to $399,999 
$400,000 to $699,999 
$700,000 and over 
(d) The above graduated sales charges will apply 

on initial purchases in the amounts stated and also 

on any subsequent purchases where the aggregate 
investment of the same shareholder (and to the extent 
that such shares are still registered in his name) is 
$15,000 or more; for example, if a shareholder had 
previously purchased and still held shares for which he 


had paid $10,000 and made a subsequent purchase of 
$6,000, the sales charge applicable to this latter pur- 
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chase would be 734%. If such shareholder after his 
initial purchase (shares still held by him) had made 
an application for an additional $11,000, bringing his 
aggregate investment to $21,000, the sales charge on 
the latter purchase would be 7%. Shares held in 
the name of the spouse of the purchaser or in the 
name of a child of the purchaser under 21 years of 
age will be treated for’ purposes of this section as 
being registered in the name of the purchaser. Re- 
invested dividends and reinvested capital gains distri- 
butions (see sections 7 and 9) are included in deter- 
mining the aggregate amount invested, although no 
sales charge is made for such reinvestment. 

(e) The foregoing paragraph is applicable to a 
trustee or other fiduciary purchasing securities for a 
single trust estate or single fiduciary account (includ- 
ing a pension, profit-sharing, or other employee ben- 
efit trust created pursuant to a plan qualified under 
Section 401 of the Internal Revenue Code). 

(f) Since Investors Diversified Services, Inc. is 
also the principal distributor for shares of Investors 
Stock Fund, Inc., Investors Selective Fund, Inc., In- 
vestors Variable Payment Fund, Inc. and Investors 
Inter-Continental Fund, Inc., the graduated scale of 
sales charges applicable in the manner stated above 
will apply to purchases by any of the persons enumet- 
ated in (d) or (e), above, of shares representing 
a combination of the five Funds or an addition to 
the aggregate holdings in those companies. For ¢x- 
ample, if an investor had purchased and still held 
shares of Investors Stock Fund, Inc. for which he paid 
$15,000, and he made a purchase of shares of Inves- 
tors Mutual, Inc. in an amount of $6,000, the rate of 
sales charge applicable on this latter purchase would 
be 7%, as shown in the foregoing table. There is a 
different graduated scale of sales charges with re- 
spect to Investors Selective Fund, Inc. 

(g) In addition, the reduced sales charges reflect- 
ed under sub-section (c) are also applicable to the 
aggregate amount of purchases made by any of the 
persons enumerated above within a thirteen months 
period pursuant to a written statement of intention 
provided by the principal distributor, which includes 
provisions for a price adjustment depending upon 
the actual amount purchased within such period, pro- 
vided that the purchases aggregate not less than 
$50,000 and the investor still owns the shares at the 
end of the period. This is not an option, warrant or 
right to purchase additional shares and there is no 
penalty upon either party if the intention is not fulfilled. 

As an example of how this reduced sales charge 
is applied, let us assume a purchaser submits, with 
his application for $10,000, a written statement of 
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his intention to invest a total of $50,000 at various 
times during the next succeeding thirteen months. On 
his initial investment of $10,000 he would pay a 
sales charge of 8%. Thereafter he invests an ad- 
ditional $10,000, bringing his total holdings to 
$20,000. On the latter investment he would pay the 
sales charge applicable to holdings of $20,000, or 
7%. This method would continue on his other 
purchases during the period according to the sched- 
ule in sub-section (c), and with the last investment 
for the period he would receive an adjustment on his 
total purchases (still held by him) of $50,000 for 
the difference between the respective sales charges 
paid and the 4% sales charge applicable on the 
$50,000 aggregate investment. In other words, he 
would receive the same benefit of the 4% sales 
charge as though he had made the $50,000 invest- 
ment in a single purchase. Further, | should it develop 
that his aggregate purchases during |the period exceed 
the $50,000 originally specified by an amount suffi- 
cient to qualify for an additional! quantity discount 
(for example, should his actual) purchases equal 
$100,000), he would receive the! same benefit as 
though he had specified the larger amount in his 
original statement of intention. | 

(h) Officers, directors, employe¢s and sales repre- 
sentatives of the distributor or of the Company (and 
any trust, pension, profit-sharing or other benefit plan 
for such persons) may be permitted! to purchase shares 
of the Company at net asset value, provided that such 
purchases are made upon the written assurance of the 
purchaser that the purchase is made for investment 
purposes and that shares so acquired will not be resold 
except through regular redemption by the Company. 

(i) The bylaws of the Company provide that dur- 
ing any period in which the sale of shares issued by 
the Company shall be discontinued, the Board of 
Directors, in arriving at asset value for redemption 
purposes, may deduct from the yalue of the assets 
an amount equal to the brokerage Fommissions, trans- 
fer taxes and charges, if any, which would be pay- 
able on the sale of all securities in the portfolio of 
the Company if they were then being sold. The pur- 
pose of this provision is to distribute these charges 
over all outstanding shares if redemptions continue 
when no further sales are being made. 

(j) A “full business day” is ed as a day with 
respect to which the New York Stock Exchange is 
open for business, and with respect to which the 
actual time of closing of such Exchange is that time 
which shall have been scheduled for such closing ir 
advance of the opening of such Exchange. The “close 
of business” is defined as the time of closing of the 
New York Stock Exchange. 


15 Distribution of Shares 


Since the inception of the Company, its shares 
have been distributed exclusively by Investors Diver- 
sified Services, Inc. (IDS), of Minneapolis, Minne- 
sota, pursuant to distribution agreements, the most 
recent of which is dated April 6, 1963 and reexecuted 
on October 31, 1963. Applications for shares of the 
Company are solicited by representatives of the dis- 
tributor and submitted to the Company for acceptance 
or rejection. 


IDS receives, in full payment for its services as 
distributor of the shares of Capital Stock of the Com- 
pany, 2 fee equal to the difference between the 
amount received with each application and the asset 
value of the shares sold pursuant to such application, 
determined as stated in section 14 which also gives 
the present rate of the distribution fee. IDS received 


(a) By express provision in the Company’s 
Certificate of Incorporation, the registered holder of 
shares of the Company has the right to require the 
Company to redeem his shares. ‘The redemption is 
accomplished by delivering to the Company at its 
principal place of business the stock certificate and a 
written request for redemption in form satisfactory 
to the Board of Directors. There is no redemption 
charge. Redemption of all or any part of shares for 
which a certificate has not been issued may be effected 
by a written request signed by the registered owner 
and directed to the Company. 


(b) The redemption value of shares will be the 
asset value calculated as of the close of business (as 
defined in section 14(j) ) on the day of receipt of the 
surrendered stock certificate or request at the Com- 
pany’s principal place of business. If the day of sur- 
render of the certificate or request is not a full busi- 
ness day, then the asset value for the purposes of 
redemption will be calculated as of the close of busi- 
ness on the next succeeding full business day. 


The method of calculating the asset value of shares 
is shown in section 14(b). For a change in the 
method of calculating redemption value if the sale 
of shares of the Company is discontinued, see section 
14(i). The market value of securities in the Com- 
pany’s portfolio is subject to daily fluctuations, and 
the asset value will fluctuate accordingly. The amount 
2 shareholder will receive on redemption of his shares 
may be more or less than the! price paid therefor, 


— 


during the fiscal year ended September 30, 1965, 
distribution fees amounting to $20,276,818, out of 
which it allowed commissions of $13,990,881 to its 
sales representatives and paid other expenses inci- 
dental to and in connection with the distribution and 
sale of the Company's Capital Stock. 


During the period of the distribution agreement 
IDS will pay certain expenses in connection with the 
issuance and sale of the Company’s securities, as spe- 
cified by the agreement. The agreement provides that 
it shall continue in effect from year to year after April 
6, 1963 provided such continuance is approved an- 
nually by the Board of Directors of the Company or 
by a vote of the majority of the outstanding shares of 
the Company. The agreement may be terminated by 
either party upon sixty days’ written notice. 


depending upon the market value of the portfolio 
securities at the time of redemption. The Company 
presently pays the redemption value in cash as soon 
as the amount is determined. Payment may not be 
deferred for a period exceeding seven days except 
during a period of emergency. 


(c) During any period of emergency, the Board of 
Directors, in its discretion, may suspend the compu- 
tation of asset value for the purpose of issuing or 
redeeming its shares, may suspend the acceptance of 
payments from the holders or owners of any of its 
securities for the acquisition of additional shares of 
the Company, and may suspend the obligation of the 
Company to redeem stock. 


A period of emergency is defined to be: 


(1) A period during which the New York Stock 
Exchange is closed for other than customary week- 
end or holiday closings, or during which trading on 
the New York Stock Exchange is restricted; 


(2) A period during which disposal by the Com- 
pany of securities owned by it is not reasonably prac- 
ticable or during which it is not reasonably practicable 
for the Company fairly to determine the value of its 
net assets; or 


(3) Such other periods as the Securities and Ex- 
change Commission, pursuant to the provisions of 
the Investment Company Act of 1940, may by order 
declare as an emergency period or periods. 
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Ret Soe Payv-out 


l / The Company makes available to its share- 
holders, without additional charge, periodic withdrawal 
or pay-out options designed to meet the differing ob- 
jectives of shareholders. The cost of administering 
them is, pursuant to contract, borne by Investors Di- 
versified Services, Inc. (IDS), the Fund’s investment 
manager and distributor. These pay-out options con- 
template the liquidation of the shareholder’s holdings 
of Fund shares, and amounts received during the pay- 
out period will represent a combination of principal 
and income. Dividends and capital gains distributions 
made to the Fund’s shareholders must be reinvested 
at net asset value in additional shares of the Fund 
by investors who select a systematic pay-out plan. 

Option 1. Variable pay-out over a stated number of 
years by monthly, quarterly, or annual redemptions of 
shares—for the shareholder who desires to spread the 
pay-out of his holdings over a fixed number of years 
on a basis that will tend to be reasonably responsive 
to changes in the purchasing power of the dollar. 

This option provides a method of periodic (month- 
ly, quarterly, or annual) redemption of shareholdings, 
including shares, if any, created by reinvestment of 
dividends and realized capital gains during the pay- 
out period, over the number of years specified by 
the owner. It is designed to produce payments to the 
shareholder from period to period which will vary 
with the performance of the Fund (i.c., will vary with 
changes in the market value of the securities in the 
Fund portfolio). Obviously, it is impossible to give 
any assurances of the extent, if any, to which these 
variations will match changes in the purchasing power 
of the dollar. Under this option all shares will be re- 

-deemed and the shareholder's investment entirely 
liquidated by the end of the specified number of years. 

The number of years and the payment frequency will 
be those specified by the shareholder at the time he 
elects the option. The number of shares redeemed to 
make each payment will be calculated by dividing the 
total shares then available (including such shares, if 
any, as have been added from time to time through re- 
investment of dividends and realized capital gains dur- 
ing the pay-out period) by an appropriate variable pay- 
ment factor. The only purpose served by the variable 
payment factor is to determine the number of shares to 
be redeemed. The dollar amount of each payment will 
depend both on number of shares redeemed and asset 
value per share at the time payment is made. 

Option 2. Variable pay-out by monthly, quarterly, or 
annual redemptions of a stated number of shares each 
period until all shares are redeemed. The payment fre- 
quency and number of shares will be specified by the 
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shareholder in his request for pay-out option. The 
length of time over which payments will be made will 
depend upon the total number of shares owned, includ- 
ing such shares, if any, as have been added from time 
to time through reinvestment of dividends and realized 
capital gains during the pay-out period. 

Option 3. Pay-out by monthly, quarterly, or annual 
redemptions of shares to provide a specified dollar 
amount each period until all shares are redeemed. 
The payment frequency and dollar amount of each 
payment will be specified by shareholder in his 
request for pay-out option. 

To elect one of the options, the shareholder will 
make written request on or before the date he wishes 
payments to begin. The option elected will remain in 
effect unless subsequently changed at the request of 
the shareholder. While there is no minimum dollar 
amount requirement for opening ja systematic pay-out 
plan, a limitation on the ee of these options 
is that each payment under Option 3 shall be not less 
than $50 and that the initial Payment (and the first 
payment after a request for change would become 
effective) under either Option 1 or Option 2 shall be 
not less than $50. These pay-out options have been 
designed to meet the needs of most shareholders and 
are in a form that IDS can handle expeditiously and 
at reasonable cost. If a shareholder wishes another 
pay-out method or methods the procedure set out in 
section 16 will be followed, with the shareholder mak- 
ing a separate written request for each redemption. 
To meet situations presently unforeseen, the Company 
reserves the right to alter or discontinue any system- 
atic pay-out plan elected by any shareholder and to 
discontinue the availability of any such plans in the 
future. The purchase of shares in a mutual fund, 
either occasionally or pursuant to a systematic invest- 
ment plan, at the same time as/a systematic pay-out 
plan is in effect with respect to the same or any other 
fund would normally be disadvantageous to an in- 
vestor because he would be paying a sales load on the 
amount being invested at the same time as he would 
be withdrawing money on which he had already paid 
a sales load. Mutual funds distributed by IDS will not 
accept applications for fund shares made pursuant to 
a systematic investment plan wh ile a systematic pay- 
out plan is in effect with respect to any of such 
funds. However, isolated or occasional investments on 
a non-regular basis may be accepted. Attention is also 
called to the fact that if withdrawals by an investor 
under a systematic pay-out plan} are in excess of cur- 
rent dividend income from his shares, he will reduce 
and may ultimately exhaust his principal. 


I 
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18 Investors Diversified Services, Inc. (IDS) pays 
or reimburses the Company for the entire remunera- 
tion of all directors and officers of the Company. 
During the fiscal year ended September 30, 1965, 
IDS received $10,438,087 as fees under the invest- 
ment advisory and services agreement with the Com- 
pany as described below. 

IDS has acted as investment adviser of the Com- 
pany since the Company's inception. On October 15, 
1964 the present investment advisory and services 
agreement was approved by stockholders of the Com- 
pany and entered into on that date. The present agree- 
ment provides for a graduated scale of fees equal on 
an annual basis to 50% on the first $350 million of 
average net assets, .47% on the next $300 million, 
44% on the next $250 million,, .41% on the next 
$250 million, .38% on the next $250 million, .35% 
on the next $250 million, .32%, on the next $250 
million and .30% on all assets in excess of $1.9 
billion. The agreement also provides for a flat reduc- 
tion of $170,000 a year ($14,166.67 monthly) from 
the fees computed in accordance with that scale. 

The advisory and services fee is payable monthly 
but is calculated daily-on the basis of net assets at 
the close of business each day. 

The agreement provides that all expenses of the 
Company will be absorbed by IDS except (a) the 
fee under the agreement, (b) contractual expenses 
relating to the sale and distribution of the Company’s 
shares, (c} certain taxes, and (a) broker’s fees on the 
purchase and sale of assets. In addition, the agree- 
ment provides that IDS shall pay or reimburse the 
Company for Jegal fees and ‘expenses of outside 


counsel and professional consultants employed by it 
provided they are reasonable in amount. 

The agreement requires that IDS, among other 
things, provide the Company with investment re- 
search and advice and make specific investment rec- 
ommendations, subject to the direction and control 
of the Board of Directors, the Executive Committee 
and the officers of the Company. It will remain in 
effect until September 30, 1966, and may continue 
from year to year thereafter, provided such continu- 
ance after September 30, 1966 is specifically approved 
at least annually (1) by vote of the Directors of the 
Company and by vote of a majority of the directors 
who are not parties to such agreement or affiliated 
persons of any such party or (2) by vote of a majority 
of the outstanding voting securities of the Company. 
Such a majority vote is defined in the Investment 
Company Act of 1940 as 67% or more of the voting 
securities present at a stockholders’ meeting, if more 
than 50% of such outstanding shares are present or 
represented by proxy, or more than 50% of the out- 
standing voting securities, whichever is less. The 
agreement also provides that it may be terminated 
without penalty by either party on 60 days’ written 
notice, provided that such termination on the part of 
the Company is approved either by the Board of 
Directors or by a vote of a majority of the outstanding 
voting securities of the Company as defined above, 
and that it will terminate’ automatically in the event 
of its “assignment” by IDS as defined in such Act. 

Reference is also made to section 15 for a state- 
ment as to sales charges received by IDS, as distrib- 
utors of shares of the Company. 


19 The directors and executive officers of the Company are listed below, together with information 
which includes their principal occupations during the past five years. 


Harold K. Bradford* 
1000 Roanoke Building 
Minneapolis, Minn. 
Chairman of the Board of 
Directors and President 


_ Chairman of the Board, President and Director, Investors Mutual, Inc., Investors 
' Selective Fund, Inc., Investors Variable Payment Fund, Inc., Investors Stock 
' Fund, Inc. and Investers Inter-Continental Fund, Inc. (formerly Ltd.). 


Retired; Mr. Clark served as President of Investors Diversified Services, Inc. 


W. Grady Clark 
Investors Building 
Minneapolis, Minn. 
Director 


from July, 1960 to February, 1963 and thereafter as Chairman of the Board of 
that Company until he retired at the end of 1964. He is a Director of Investors 
Diversified Services, Inc., Investors Syndicate of America, Inc., Investors Syndi- 
cate Life Insurance and Annuity Company, 
Selective Fund, Inc., Investors Stock Fund, Inc., 


Investors Mutual, Inc., Investors 
Investors Variable Payment 


Fund, Inc. and Investors Inter-Continental Fund, Inc. 


* Member of Executive Committee 
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Gen. Mark W. Clark 
U. S. A., Retired 
Charleston, S. C. 

Director 


John C. Cornclius* 
Northwestern Bank Building 
Minneapolis, Minn. 
Director 


Lewis L. Crosby* 
1104 Roanoke Bldg. 
Minneapolis, Minn. 

Director 


Randall F. Fullmer 
1140 Terminal Tower 
Cleveland, Ohio 
Director 


Laurence M. Gould 
Tucson, Ariz. 
Director 


Frederick L. Hovde 
Purdue University 
Lafayette, Ind. 
Director 


Richard M. Nixon 
20 Broad Street 
New York, N. Y. 
Director 


Robert C. Reed 
339 E. Foster Place 
Lake Forest, IIl. 
Director 


Stuart F. Silloway 
800 Investors Building 
Minneapolis, Minn. 
Director 


* Member of Executive Committee 


President Emeritus, The Citadel, the Military College of South Carolina. Director, 
Investors Mutual, Inc., Investors Selective Fund, Inc., Investors Stock Fund, Inc., 
Investors Variable Payment Fund, Inc., Consolidated Foods Corp. and Dayco Cor- 
poration. Prior to his retirement from active duty with the Army, General Clark 
was, among other things, Chief of Staff of the Army Ground Forces and com- 
manding general of the U. S. 5th Army during World War II, and commanding 
general of the U. S. Army Forces in the Far East during the Korean War. 
| 


{ 
Retired executive vice president of and now senior consulta: it to the advertising 
firm of Batten, Barton, Durstine & Osborn. Mr. Cornelius a a Director of In- 
vestors Mutual, Inc., Investors Selective Fund, Inc., Investors Stock Fund, Inc., 
Investors Variable Payment Fund, Inc., Investors Inter-Continental Fund, Inc., 


Rexall Drug & Chemical Company, Red Owl Stores, Inc. and Doughboy Industries. 
| 


| 
Retired as Vice President of Cargill, Inc. in 1964; now a Director, member of 
Executive Committee and Consultant to Chicago Great Western Railway. Direc- 
tor, Investors Mutual, Inc., Investors Stock Fund, Inc., and Investors Selective 
Fund, Inc. | 


| 
Partner in the law firm of Burgess, Fullmer. Parker & Steck. Cleveland, Ohio. 
Mr. Fullmer, a Director of Investors Mutual, Inc. Investors Selective Fund, Inc., 
Investors Stock Fund, Inc. and Investors Variable Payment) Fund, Inc., is also a 
Director of the Bulkley Building Company, Director of snd Counsel for Duplex 
Manufacturing and Foundry Company- 
| 
| 
Geologist. President Emeritus, Carleton College. Mr. Gould is a Director of In- 
vestors Mutual, Inc., Investors Selective Fund, Inc., Investors Stock Fund, Inc. 
and Investors Variable Payment Fund, Inc. ! 


| 
| 
| 
| 
President, Purdue University. Mr. Hovde is a Director of Investors Mutual, Inc., 


Investors Selective Fund, Inc., Investors Stock Fund, Inc., Investors Variable 
Payment Fund, Inc., General ‘Electric Company and Inland Steel Company. 
| 


Partner in law firm of Nixon, Mudge, Rose, Guthrie & ‘Alexander, New York, 
N. Y., 1963 to present. From January 1, 1961 to January 4, 1963 Counsel to law 
firm of Adams, Duque & Hazeltine, Los Angeles, California. Vice President of 
United States from 1953 to 1961. Mr. Nixon is a Director of Investors Mutual, 
Inc., Investors Selective Fund, Inc., Investors Stock Fund, Inc., Investors Vari- 
able Payment Fund, Inc., and Harsco Corporation. 


: | 
Personal investments. Director of Investors Mutual, Inc., Investors Selective Fund, 


Inc., Investors Stock Fund, Inc. and Investors Variable Payment Fund, Inc. 


| 

| 

| 
President and director of Investors Diversified Services, Inc., Investors Syndicate 
of America, Inc. and Investors Syndicate Life Insurance land Annuity Company. 
Mr. Silloway was President of the investment banking firm of Harriman, Ripley 
& Co., Inc. until September, 1963 and then a partner of | Brooks, Harvey & Co., 
mortgage bankers, until J uly, 1964 when he became President of Investors Diver- 
sified Services, Inc. Director, Investors Mutual, Inc., Investors Stock Fund, Inc., 


Investors Selective Fund, Inc., and Investors Variable Payment Fund, Inc. 
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: i in Mi 
George E. MacKinnon Lawyer in Minneapolis 


1000 Roanoke Building 
Minneapolis, Minn. 
General Counsel and 
Vice President 


George A. Mahon 
Investors Building 
Minneapolis, Minn. 


Vice President nental Fund, Inc. 


Norman B. Waag 
Investors Building 
Minneapolis, Minn. 
Vice President 
Robert S. Ersted 
1000 Roanoke Building 
Minneapolis, Minn. 
Secretary and Treasurer 


2 Investors Diversified Services, Inc. (IDS), the 
investment adviser and distributor for the Company, 
has outstanding 4,395,905 shares of Class A Com- 
mon Stock and 11,490,800 shares of Class B Com- 
mon Stock, both classes having equal per-share voting 
rights. Alleghany Corporation (Alleghany), 350 Park 
Avenue, New York, N. Y. owns beneficially 495,815 
shares of Class A Common Stock and 6,295,360 
shares of Class B Common Stock, constituting 
42.75% of the outstanding voting stock of IDS, and 
giving it control of IDS within the meaning of the ‘ 
Investment Company Act of 1940. Allan P. Kirby, 
17 DeHart Street, Morristown, N. J. owns beneficially 
4,084,813 shares (approximately 40.52%) of the 
outstanding Common Stock of Alleghany. Mr. Kirby 
and certain associates have stated to the Company 
that they will not promote and that they will use 
their best efforts to avoid any change being made in 


On December 15, 1961, the directors of the 
Company passed 2 resolution providing for the in- 
demnification by the Company, to the extent per- 
mitted by law, of past and present officers and di- 
rectors against expense incurred by them in connection 
with the defense of any legal action in which they are 
made parties by reason of their office. In the opinion 
of counsel for the Company, concurred in by counsel 
for IDS, such expense if payable by the Company 
may be recoverable by the Company from IDS. 


Vice President, Investors Diversified Services, 
ica, Inc., Investors Mutual, Inc., Investors Selective Fund, Inc., Investors Stock 
Fund, Inc., Investors Variable Payment Fund, Inc., and Investors Inter-Conti- 


Indemnificahon of Officers and Directors 


since 1929; Assistant Counsel Investors Syndicate 1929- 


1942; Minnesota State Representative 1934-1942; U. S. Navy 1942-1946; Member 
_ of Congress 1947-1948; 
| Assistant to U. S. Attorney General 1960; General 
of Investors Mutual, Inc., Investors 
Inc., Investors Variable Payment 
Fund, Inc. (formerly Ltd.) 1961 to date. 


U. S. District Attorney—Minnesota 1953-1958; Special 
Counsel and Vice-President 
Selective Fund, Inc., Investors Stock Fund, 
Fund, Inc. and Investors Inter-Continental 


Inc., Investors Syndicate of Amer- 


Vice President, Investors Diversified Services, Inc., Investors Syndicate of Amer- 
ica, Inc., Investors Mutual, Inc., 
Fund, Inc., Investors Variable 
nental Fund, Inc. Director, Investors Syndicate of America, 
Syndicate Life Insurance and Annuity Company. 


Investors Selective Fund, Inc., Investors Stock 
Payment Fund, Inc. and Investors Inter-Conti- 
Inc. and Investors 


Mr. Ersted became Secretary and Treasurer of Investors Mutual, Inc., Investors 
Selective Fund, Inc., Investors Stock Fund, 
Fund, Inc., Investors Inter-Continental Fund, 
During the preceding five years he was a practicing lawyer in 


Inc., Investors Variable Payment 
Inc. (formerly Ltd.) in June 1962. 
Minneapolis. 


Certain information Concerning Investors piversifved SexViceS, Inc. 


the incumbent IDS officer occupying the position of 
Vice President-Sales of IDS without ample advance 
notice to the President of the Company and the fullest 
consultation with him regarding the change and as 
to the suitability of the proposed replacement, and 
they will not promote and they will use their best 
efforts to avoid any change being made with respect 
to the present policies of IDS involving the sale of 
shares of the Company, or the use of the IDS sales 
force in connection with or in relation to such sales 
and which wilt affect the offering or sale of shares 
of the Company, or in the present operating policies 
of the Investment Department of IDS as they relate 
to the Company, without’ ample advance notice to 
and the fullest consultation with the President of the 
Company. The President of the Company has stated 
that in such event he would in tum consult with the 
Board of Directors. 


Insofar as indemnification for liabilities arising un- 
der the Securities Act of 1933 may be permitted to 
directors or officers of the Company pursuant to the 
above resolution, or otherwise, the Company has been 
advised that in the opinion of the Securities and Ex- 
change Commission such indemnification is against 
public policy as expressed in the Act and is, therefore, 
unenforceable. In the event that a claim for indem- 
nification against such liabilities (other than the pay- 
ment by the Company of expenses incurred or paid 
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by a director or officer of the Company in the suc- 
cessful defense of any action, suit or proceeding) is 
asserted by such director or officer in connection with 
the securities registered, the Company will, unless in 
the opinion of its counsel the matter has been settled 


PMisestlianeous 


(a) Shares of stock issued by the Company 
are all of one class, designated Capital Stock, with a 
par value of $.50 per share. All shares are fully 
paid, non-assessable and transferable, with equal 
rights to earnings, dividends and assets. All shares 
have equal voting rights. Shares may be issued as full 
or fractional shares. Each fractional share has the 
same rights, including voting rights, which are pro- 
vided for a full share but in the proportion which a 
fractional share bears to a full share. The shares 
have cumulative voting rights when voting upon the 
election of directors. 

(b) Annual and semi-annual financial reports of 
the Company are mailed to each shareholder. The 
Company’s financial statements as of the close of 
each fiscal year (September 30th) are examined by 
a firm of independent certified public accountants. 
The accounting firm of Peat, Marwick, Mitchell & 
Co., Minneapolis, Minnesota, has for a number of 
years been selected for this purpose. 

(c) The Board of Directors of the Company, at 
its discretion, may require the payment of a fee not 
exceeding $1.00 for each new stock certificate issued 
by the Company as a result of transfers or assign- 
ments, or as the result of lost, stolen, mutilated or 
destroyed certificates, or in connection with any spe- 
cial service by request, by a shareholder requiring 
the issuance of a, new certificate, in addition to the 
payment of any lost instrument bond premiums, and 
federal or state taxes required to be paid in connection 
therewith. 

(d) Investors Mutual, Inc. was incorporated on 
January 18, 1940 under the laws of the State of 
Nevada. Its principal offices are located in Minne- 
apolis, Minnesota. Its charter provides for perpetual 
existence. 

(e) As of September 30, 1965, officers and di- 
rectors of the Company, as a group, owned less than 
1% of the outstanding Capital Stock of the Company. 

(f) The Company operates as a mutual diversified 
investment fund of the open-end type and has reg- 
istered as such under the federal Investment Company 
Act of 1940. This registration does not involve super- 
vision of management or investment practices or 
policies. 
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} 
b] 
by controlling precedent, submit to a court of ap- 
propriate jurisdiction the question whether such in- 

demnification by it is against public policy as ex- 

pressed in the Act and will be governed by the final _ 
adjudication of such issue. 


1 
| 

a 
(g) In order to minimize federal income taxes, the 
management of the Company intends to conduct its 
business and Investors Diversified Services, Inc., its 
investment manager, intends to make recommenda- 
tions and approvals as to investments, so that the 
Company may meet the requirements of Sections 
851-855 of the federal Internal Revenue Code. The 
Company has met such requirements for the past 

fiscal year. | 

(h) Investors Diversified Services, Inc. (IDS) acts 
as principal underwriter and investment adviser for 
Investors Mutual, Inc., Investors Stock Fund, Inc., 
Investors Selective Fund, Inc., and Investors Variable 
Payment Fund, Inc., open-end inyestment companies. 
Investors Syndicate of America, Inc., a subsidiary of 
IDS, issues face-amount certificates. IDS is the sole 
underwriter (distributor) for Investors Accumulation 
Plan (IAP) which offers long term investment pro- 
grams in the form of periodic payment Plan Certif- 
icates for the accumulation of ‘shares of Investors 
Stock Fund, Inc. Other subsidiaries include Investors 
Syndicate Title & Guaranty Company, an issuer of in- 
stallment and fully paid participation certificates in the 
state of New York, Investors Syndicate Life Insurance 
and Annuity Company, IDS Securities Corp., (a 
member of the Pacific Coast Stock Exchange), and 
Investors Accumulation Plan, Inc., sponsor of IAP. 
(i) Keogh Act. For those self-employed individuals 
who wish to purchase shares of the Fund in con- 
junction with the Self-Employed Individuals Tax 
Retirement Act of 1962 (the Keogh Act) there is 
available from the distributor a Custodial Account 
Agreement and a sample Profit-Sharing Plan. The 
Custodial Account Agreement provides that Investors 
Diversified Services, Inc. (which is also the distrib- 
utor) furnishes custodial services as required by such 
Act. For such services it will receive a service fee 
of $10.00 for each calendar year or portion thereof 
payable by the Employer named in the Custodial 
Account Agreement. The amount of the service fee 
may change from time to time as a result of negotia- 
tions between Employer and Custodian. For further 
details, including the right to appoint a successor 
custodian, see the Custodial Account Agreement and 
Plan. 


Peat, Marwick, MITCHELL & Co. 


CERTIFIED PUBLIC ACCOUNTANTS 


The Board of Directors and the Shareholders of Investors Mutual, Inc.: 


We have examined the statement of net assets and capital stock and 
surplus, and the schedule of investments in securities of Investors Mutual, 
Inc. as of September 30, 1965 and the related statements of income, realized 
gain on investments, unrealized appreciation of investments, and surplus 
for the three years then ended. Our examination was made in accordance with 
generally accepted auditing standards, and accordingly included such tests 
of the accounting records and such other auditing procedures as we considered 
necessary in the circumstances. We secured direct confirmation of the securities 
owned at September 30, 1965 from the custodian depositary. ; 


In our opinion, such financial statements and schedule present fairly 
the financial position of Investors Mutual, Inc. at September 30, 1965 and 
the results of' its operations for the three years then ended, in conformity 
with generally accepted accounting principles applied on a consistent basis. 


PEAT, MARWICK, MITCHELL & CO. 


Minneapolis, Minnesota 
October 22, 1965 


INVESTORS MUTUAL, INC. 


Statement of Net Assets and Capital Stock and Surplus 


September 30, 1965 


Investment in securities—at market value— 
Schedule 1: 


.Common stocks: 
Affiliated company .-.-.. - .-$ 


Cost 


6,437,254 


Other . . ... .- + «+ + « 1,155,094,066 
Preferred stocks . .-- - + + - : 190,735,688 
Bonds reh nel Seemed ene - « 785,292,680 
Short-term notes . . . - - 5 45 66,434,630 

sTotalieu-as-ine fat -m-T + $2,203,994,318 


Cash in banks: 

On demand deposit . 

Time deposits and interest thereon. 
Receivable for investment securities sold 
Dividends and accrued interest receivable - 

Totalassets. . - »- - + =" 


estes 13 
Payable for investment securities purchased 
Payable for sales charges . 
Accrued investment advisory and services fee . 
Total liabilities. . . . s 3 . 


Net assets applicable to shares of outstanding capital stock 


MIG ea HWW OG 


Capital stock—authorized 350,000,000 shares of $.50 
par value per share; outstanding 239,926,645 shares 


Surplus, per Statement D: 
Paid-in surplus . 
Undistributed net income . s 5 8 
Undistributed net realized gain on investments (deficit) 
Total capital stock and surplus . + 
Unrealized appreciation of investments, per Statement C 


Total—representing value of net assets 
applicable to outstanding capital stock 


Mat astct voce mer share + 


EA TE RT Ne Am agree emma 


See accompanying notes to financial statements. 


$ 6,435,000 


1,841,006,260 | 
194,008,566 | 


787,206,437 
66,434,630 


2,895,090,893 


5,616,349 
29,697,091 
152,687 


15,670,655 


$ 119,963,322 


2,128,560,891 
1,544,158| 
(395,525 
$2,249,672,846 
691,096,575 


$2,946,227,675 


$,458,254 


$2,940,769,421 


$ 


$2,940,769.421 


12.257 


INVESTORS MUTUAL, INC. 
Statement of Income 


rrr LL 


Three yeors ended September 30, 1965 


TS 


Inzome 
Cash dividends on stocks: 
On investments in affiliates 
Othetie) aioe 


Interest . - ate 
Other income (note 2). . 


Total income 


Expenses (note 2) 
Investment advisory and services fee. 
Custodianfee . . 2. - 2 2 ee 
. Dividend checks and shareholders’ notices and 
Postage . 
Directors’ fees . 
Audit fees 
Other expenses . 
Total expenses . 


Percentage of total expenses to 
total income . coe 


Met income. 
Net reatized gaia ca investments, per Stotenrent Cc. 


Incrense in unraglized anoreciction of investments 
for ime your, per Stsvemunt ote 


See accompanying notes to financial statements. 


286,000 
66,593,518 


40,735,267 
35,554 


- $ 107,650,339 


- S$ 10,438,087 


- S$ 10,438,087 


9.7% 
- $97,212,252 


10,431,136 


$ 169,286,979 


24,293,534 


12,707 


$ 


$s 


80,354,737 


9,472,155 
181,375 


INVESTORS MUTUAL, INC. 
Statements of Realized Gain on Investments 
and Unrealized Appreciation of Investments 


te epcmrnan!a G1 wed CO GODS 8 A AA RC A LO OTR LETS LT CL ED A, 


Three years ended September 30, 1965 1965 


a 


ETAYEMINT OF REALIZED GAIN OO 


| Realized gain on sc.es of investments 
Proceeds from sales of investments: 
Securities of affiliates . . - - - + > +S = 1,500,254 
U.S. Government obligations . . . + + = 3,447,500 | 5,362,500 3,000,000 
Short-term notes . - - + - + + + + $38,196,102 371,523,770 | 267,407,377 
Other securities . . - - - + © + 246,584,628 166,553,959 201,964,355 


Total proceeds from sales of investments . $ 788,228,230 $ $43,440,229 $ 473,871,986 


Cost of investments sold: 
Securities of affiliates . . - + - - — = 
U.S. Government obligations . 5 “ 3,447,500 : $,362,500 
Short-term notes . . +. - + - : $38,196,224 371,524,343 | 
Other securities . . - - + + - 5 198,052,516 115,837,889 165,528,884 


Total cost of investments sold . . . - $ 739,696,240 $ 492,724,732 | $ 436,250,089 
‘ —_—_— —_—_——oer —_—e—ot 


Realized gain (loss) on sales of investments: 
Securities of affiliates 
U.S. Government obligations . 
Short-term notes = AS 
Other securities . 2. - e+ - + 2 se 36,435,471 

Total realized gain on sales of investments . $ 48,531,990 $ 37,621,897 
Rentized gein on essnse tet of ews ams 
Value of investments acquired through exchanges . S$ 37,113,078 
Cost of investments released through exchanges . 18,417,128 2,920,168 


Realized gain on exchanges of investments . $ 18,695,950 
Moet reclized scit cn invosnvats (oste Si. 2 ew $ $0,715,497 


SSS £2 Syd nieces SaRaatAti Ss 299 ges 


Appreciation at beginning ofthe year. . - . e+ ; $ 515,407,580 | $ 270,949,901 
Appreciation atendofthe year. - + + + + + + 684,694,559 | $15,407,580 


enter Gaara pote, a) CEE S 169,286,979 -$_244,457.679 


ere Rene en ta nne  O  omm en m e waew  e a 


See accompanying notes to financial statements. 
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INVESTORS MUTUAL, INC. 
Surplus Statements 


Three years ended September 30, 1965 


nn: 


AlD-eIN SURPLUS 


. $1,827,486,185 $1,567,434,783 $1,360,652,262 


Proceeds of sales 34,499,678, 30,253,304 and 
25,469,412 shares of capital stock, respectively 
(note 2), less $.50 a share credited to capital stock __ 409,525,818 348,094,343 272,261,590 


Coke ee wee + + $2,237,012,003 $1,915,529,126 $1,632,913,852 


Redemption value of 9,107,757, 7,705,298 and 
6,222,595 shares of capital stock, respectively, : 
Jess $.50 a share charged to capital stock =. - 108,451,112 88,042,941 65,479,069 


enpfind rhs eecn . . . + + + $2,128,560,891 $1,827,486,185 $1,567,434,783 


. $ 98,562,101 


97,017,943 


. $ 310,299,396 $ 259,583,899 


= 310,559,823 
. $ (260,427) 


67,227,940 
. $ 66,967,513 “$ 37,415,581 
67,363,038 37,712,552 


ee ne one meen oom sears nee Nene A AO ERY LIST A 


scien A RENT nee ERS 


See accompanying notes to financial statements. 


INVESTORS MUTUAL, INC. 
Notes to Financial Statements 


lo Tueoae Ties: 

Since the Company met the requirements of sections 851-855 
of the Internal Revenue Code for the three years ended Sep- 
tember 30, 1965 and intends to continue to meet such require- 
ments and to distribute taxable income to shareholders in 
amounts which will avoid or minimize income taxes, no provi- 
sion is made for income taxes on undistributed net income or 
unrealized appreciation of investments. 


frermerst wreide igstsors Get’ 
pete rithiee Eten! 

Under the agreement in effect prior to April 6, 1963 the 
investment advisory and services fee payable to Investors Diver- 
sified Services, Inc. (IDS) was a quarterly fee of % of 1% of the 
value of the net assets of the Company. On April 6, 1963 
(retroactive to January 22, 1963) a new agreement was entered 
into whereunder a reduced scale of fees on a graduated basis 
was made effective and IDS agreed to assume certain recurring 
expenses which were borne by the Company under the previous 
agreement. However, under the terms of a stipulation of settle- 
ment of then pending stockholders’ derivative lawsuits, a por- 
tion of the fee reduction and the agreement by IDS to assume 
the additional expenses was not to become effective until final 
court approval of the settlement was obtained. Meanwhile, the 
amounts involved were deposited in escrow each month and 
invested in interest bearing securities. On July 2, 1964, the final 
court approval of the settlements having been obtained, the 
total amount then in escrow, $946,873, was received by the 
Company. A portion of this amount, $505,783, was applicable 
to the period January 22, 1963 to September 30, 1963, and this 
amount plus interest earned on the escrow deposit, $22,241, is 
included in “other income” for the year ended September 30, 
1964, while the balance, $418,849, offset all expenses other than 
the investment advisory and services fee for the year ended 
September 30, 1964. If the April 6, 1963 agreement had been in 
effect for the full year ended September 30, 1963 net income of 
the Company would have been increased by $1,105,171 (in- 
cluding the $505,783 referred to above). On October 15, 1964, 
a new agreement became effective which provides for a revised 
graduated scale of fees. If this agreement had been in effect dur- 
ing the year ended September 30, 1964, the investment advisory 
and services fee would have been $9,236,000. The present agree- 
ment and fee scale are further described in this Prospectus 
under the heading “Remuneration and Fees”. 


Sales charges by IDS for its services as distributor of the 
shares of capital stock of Investors Mutual, Inc. during the 
years ended September 30, 1965, 1964 and 1963 aggregated 
$20,276,818, $16,634,666 and $12,506,777, respectively. Sales 
charges are not an expense of the Company. They are deducted 
from and are not included in the proceeds of sales of capital 


stock as shown in the accompanying statement of paid-in sur- 
Sea Sane re eS ad on 
a ae 


SORES . 


| 
| 
. oS 
leyuirse 
| 


rmiaag| 
| 
The cost of securities acquired during the periods was as 


follows: 
United States Short-term 
Government. Notes' 


Year ended September 30: 
$3,447,500 $544,323,382 $470,145,089 

5,362,500 340,398,115 420,546,373 

3,000,000 302,399,840 322,852,301 

a= OS™" 


Net realized gains were determined on the basis of identified 
costs for stocks and on the basis of first-in, first-out costs for 
bonds. Net realized gains on stocks and bonds determined on 
the basis of average costs for the years ce September 30, 
1965, 1964 and 1963 would have been $67,298,528, $50,221,519 
and $36,996,878, respectively. 


The amounts per share of dividends paid during the periods 


were as follows: 
From net 


From realized 
undistributed gain on 
income _ investments 


Payable to shareholders 
of record on 


Year ended September 30, 1965: 
December 31, 1964 
March 25, 1965 
June 24, 1965 
September 29, 1965 
Total 
Year ended September 30, 1964: 
December 31, 1963 
March 25, 1964 
June 25, 1964 
September 24, 1964 
Total 
Year ended September 30, 1963: 
December 31, 1962 
March 28, 1963 
June 27, 1963 
September 26, 1963 
Total 


INVESTORS MUTUAL, INC. 
investments in Securities, September 30, 1965 


ne Ete meena, ee RTS NEE LTS, es 


: — MARKET - 
SHARES NAME OF ISSUER AND TITLE OF ISSUE cost) - VALUE (a) 


ee eee AON A ON Ra RE ee TT SS Se 


$ 2,822,600 10% 
8,015,625 28 

7. 5,025,625 17 
S__11,960,261 | $15,863,850. 55% 


-$ _ 8,147,250 


Ford Motor Co $ 24,306,801 $ 34,530,750 
General Motors Corp. 86,131,280 128,520,000 
J $ 110,438,081 | $_ 163,050,750 


Bank of California, N. ed 2,008,200 
Marine Midiand Corp.- - +--+ see see 3,638,522 
National Bank of Detroit . owe 4,370,258 
National City Bank of Cleveland 2,544,735 
Northwest Bancorporation - 3,363,402" 

15,925,117 


Renae 


Armstrong Cork Co ; aioe 4,717,570 
Ideal Cement Co... + see ee ees sees 6,424,099 
Lone Star Cement Co. RRR Ae ee, CUE 
Sherwin-Williams Co. : * 9,771,762 
U.S. Gypsum Co. : é 10,674,026 

: S$ 37,494,835 


Addressograph-Multigraph Corp. S$ 5,746,782 
173,100 International Business Machines Corp. 53,852,481 
$ 59,599,263 


Allied Chemical Corp. 16,988,584 

duPont (E. I.) deNemours & Co. - - 4,996,617 

Hercules Powder Co. 

Monsanto Co. 

Union Carbide Corp... 2 eee et tt te A 
. $ 63,164,033 — $ 84,620,375 


8,244,839 11,600,000 


INVESTORS MUTUAL, INC. (cortia} 22) 
Investments in Securities, Continued 


; MARKET 
NAME OF ISSUER AND TITLE OF ISSUE VALUE (0) 


eerie ne er ge A OCOD CEST OLE I A AE | Be 


American Home Products Corp. 16,879,250 
Pfizer (Chas.) & Co., Inc. 13,978,125 
$ 4,957,413 


11,642,206 
30,101,900 
14,676,689 

3,488,073 


59,908,868 


International Telephone & Telegraph Corp. 


Beneficial Finance Co. $ 13,182,950 
C.LT. Financial Corp. ~ eae, 12,155,658 9,412,500 
Commercial Credit Co. ° 10,688,323 8,400,000 | 
Household Finance Corp 5,958,597 1 
$36,537,353 $__ 41,675,450 


8,077,764 
California Packing Corp... 2 - +--+ ee eee 2,064,811 
Campbell Soup Co. 6,891,840 
Continental Baking Co. 6,437,254 
General Foods Corp. 7,515,362 
Standard Brands, Inc. 11,062,665 
Unilever N. V. Fl. 20 14,532,642 


S$ 56,582,338 


185,000 The International Nickel Co. of Canada, Ltd... . - 7,379,183 
615,919(b,c) Kaiser (Henry J.) & Co. (Warrants) 
100,000 Phelps Dodge Corp. 


151,800 Cities Service Co. $ 13,054,800 
250,000 Continental Oil Co. (Del). - - - 2 eee ee ee 10,479,610 19,593,750 
294,300 Gulf Oil Corp 7,297,171 17,142,975 
_ 447,300 Marathon Oil Co. 16,447,739 27,564,863 
260,000 Phillips Petroleum Co. 8,677,739 14,267,500 
792,000 Royal Dutch Petroleum Co. 26,232,045 32,967,000 
337,600 Shell Oil Co. 6,709,317 22,534,800 
490,000 Socony Mobil Oil Co., Inc. 33,723,123 43,120,000 
449,200 Standard Oil Co. (Indiana) 10,199,697 21,505,450 | 
1,000,000 Standard Oil Co. (New Jersey) $9,116,918 78,500,000 
787,500 Texaco, Inc. 22,813,050 65,953,125 


$_ 211,037,261 


cane meee meena eee 


teens Pi awk oi 


INVESTORS MUTUAL, INC, (eontirus:) - 
investments in Securities, Continued + 


a_i 
Ze (Continued) 
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NAME OF ISSUER AND TITLE OF ISSUE 


Container Corp. of America 
Kimberly-Clark Corp 
$11,710,558 


4,872,281 

6,716,402 

8,838,700 

4,749,464 

7,915,467 

Southern Ry. Co. 7,135,118 
* Union Pacific R.R. Co. ae 3,223,035 
3 43.450467 


Associated Dry Goods Corp. 

Federated Dept. Stores, Inc. 

Great Atlantic & Patific Tea Co. 

Macy (R.H.) & Co. 

Montgomery Ward & Co. 

J.C. Penney Co.,Inc. 2 - - ee ee ee tt « 
Safeway Stores, Inc. 

Sears, Roebuck & Co 


Firestone Tire & Rubber Co. 
Goodyear Tire & Rubber Co. 


Armco Steel Corp. 
Bethiechem Steel Corp. 
Inland Steel Co 
U.S. Steel Corp. 
S$ 56,697,196 


«anaes 


Burlington Industries $ 10,153,876 


wt Move 


Arkansas Louisiana Gas Co. 
Columbia Gas System, Inc 10,001,713 
Northern Natural GasCo. « - +--+ ee eee 3,786,003 
Pacific Lighting Corp. - 2 ee ee ett 6,968,286 
Panhandle Eastern Pipe Line Co. 9,875,935 
Peoples Gas, Light & Coke Co. 5,456,988 
Transcontinental Gas Pipe Line Corp. . . - + +++ 6,874,640 
S$ 46,953,565 


INVESTORS MUTUAL, INC. (continued) 
Investments in Securities, Continued 


— eS LD 


COMMON STOCKS (Continued) 


MARKET 
SHARES NAME OF ISSUER AND TITLE OF ISSUE VALUE (o) 


Utilities—Power and Light 
American Electric Power Co. 3,562,009 $ 7,310,000 
Central & South West Corp. 5,888,720 10,080,000 
Cleveland Electric Illuminating Co. 7,442,313 13,012,500 
Columbus & Southern Ohio Electric Co. 4,773,730 10,718,750 
Consolidated Edison Co. of N.Y., Inc. 10,981,010 10,560,000 
Florida Power Corp. 2,766,004 10,032,750 
Houston Lighting & Power Co. 9,477,496 13,353,525 
Kansas Gas & Electric Co. 3.553,593 . 7,400,000 
Long Island Lighting Co. 3,837,908 7,514,500 
Middle South Utilities, Inc. 9,702,606 13,437,500 
Montana Power Co. 3,471,234 11,700,000 
New York State Electric & Gas Corp. 3,930,629 8,715,150 | 
Niagara Mohawk Power Co. ..- +--+ +--+ 11,303,933 10,850,000 
Northern States Power Co. (Minn.). .-- +--+ +> 10,637,500 
Oklahoma Gas & Electric Co. 13,276,575 | 
Public Service Electric & Gas Co 10,000,000 

13,950,000 

<5 14,596,875) 

Toledo Edison Co. 9,593,750 
Virginia Electric & Power Co. 1,134,803 7,520,000 
$ 214,259,375 


GH eS arse 
377,000 American Telephone & Telegraph Co. $ 25,447,500 
320,000 | American Water Works Co. 6,000,000 
943,500 ° General Telephone and Electronics Corp 41,749,875 


$ 38,219,476 $_ 73,1 97,375 


Not Classiizd 
210,100 Columbia Broadcasting Systems, Inc. 4,958,860 $ 8,141,375 
115,600 Eastman Kodak Co. 1,091,075 11,646,700 
174,000 General American Transportation Corp. 4,522,953 
400,000 Gillette Co. 6,035,841 
150,000 North American Car Corp. 765,309 
790,800 43,136,552 

$ 60,510,590 
Total common stocks $1,161,531,320 


SUMMARY—COMMON STOCKS 
Affiliated company (note ¢) 6,437,254 
1,155,094,066 
$1,161,531,320 $1,847,441,260 


me te het kent wan | 


INVESTORS MUTUAL, INC. = eee 
Investments in Securities, Continued . 
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REFERRED STOCKS 


MARKET 
SHARES NAME OF ISSUER AND TITLE OF ISSUE VALUE (a) 


Commersig! Fincace 
9,000(b) Talcott (James), Inc., 644% Cum. . 


Consumer Credit 
eee Credit Corp. 5. 50% Lae a og oe 


American Credit Corp., U% Cun 
American Credit Corp., 64% .« - 
American Investment Co., 5%4% Cum. Prior . 
66, ;672(b) Continental Commercial Corp., 644% Cum. . 
5,500(b) | General Acceptance Corp., $5.00 Cum. 
30,000(b) | General Acceptance Corp., 5.25% Series B. Cum. 


5,960(b) General eae Se $6.00 a Loans 
Preference ° 


16,500(b) General IAereotance Corp., U% Cum. s. F. “ 
$,800(b) Interstate Securities Co., 544% Cum. -. - - - + + 866,800 
3,999(b) Interstate Securities Co., 644% Cum. - . - - - + 406,398 
10,000(b) Pioneer Finance Co., 644% Cum. . - - - + + + 1,046,250 
23,342(b) | Seaboard Finaice Co., $5.00S.F. . - Cc ¢ 2,316,694 


8,572(b) Securities ee cos Sa Ee ae, Mo. ik 
Cum. S.F. . ae * 848,628 


S$ 14,861,450 $__ 15,072,476 


feausteial 
4,900 Allied Stores Corp., 4% Cum. . . fer 448,185 444,675 
3,437(b) | American Machine & Foundry Co., 5% Cum. tone 343,700 350,574 
65,000 American Sugar Co., 5.44% . - ag ks 876,757 853,125 
11,700 Ashland Oil & Refining Co., $5.00 Cum. Ae ee 1,115,115 1,158,300 
12,850 Carrier Corp.. 44% Cum. . . .- ee oe ee 472,535 
20,000 Celanese Corp. of America, 444% Cum. a ke wk 2,010,914 
7,320 Food Fair Stores, Inc., $4.20 Cum., Series 1951. : 
10,000 Glatfelter (P.H.) Co., 454% Cum., Series of 1955 
7,925 Hoovdaille Industries, Inc., $2.25 Cum. . 
22,000(b) | Hudson Pulp & Paper Corp., 5.70% Cum. Secies c . 
39,200(b) | Hudson Pulp & Paper Corp., 614% Cum. Series DB. 
$,000 Hunt Foods and Industries, Inc., 5% Cum. Series A 
5,000 Interchemicat Corp., 414% Cum. é ¢ 
$5,000 International Minerals & Chemicals Corp., 4% Com 
37,500 Kaiser Steet Corp., $1.46 Cum. . Keo sf 
40,000(b) Kaiser Steel Corp., 534% Cum. Conv. 
13,402(b) Libby, McNeill & Libby, 544% Cum. . C 
3,000(c) _—Pittsburgh Steel Co., 514% Cum. Prior Ist Series 
16,770(b) | Weatherhead Co., $5.75 Cum. . ms 


x& 


828 


SSBERRRER 


INVESTORS MUTUAL, INC. 
Investn.ants in Securities, Continued 


es ee ne a RS SO 
EREZENPSD STOCKS ‘Conrime:c) 

MARKET 

NAME OF ISSUER AND TITLE OF ISSUE VALUE (a) 


A 


Utitities—Power and Light 


Appalachian Power Co., 444% Cum. . . 
Arizona Public Service Co., $2.40 Cum. Series A ° 
Arkansas-Missouri Power Co., 4.65% Cum. 

Black Hills Power & Light Co., 4.75% 

Black Hills Power & Light Co., 5.65% Cum. . 
Carolina Power & Light Co., $5.00 Cum. . 

Central Illinois Public Service Co., 4.92% Cum... 
Se Louisiana Electric Co., 4.50% Cum., Series o 


Central Louisiana Electric Co., 554% Series of 1958 
Columbus & Southern Ohio Electric Co., 444% Cum. . 


eS Edison Co. of New York, Inc., SUT 
‘um. 


SEEK Edison Co. ‘of New York, Inc., % 
um. Ser. =~ 5 
Empire District Electric Co., “4% ‘Cum. . = 
Empire District Electric Co., 5% Cum. 

Fall River Electric Light Co., 5.80% Cum. . 
Florida Power Corp., 434% Cum... - + - 
Georgia Power Co., 4.92% Cum. : . 
Green Mountain Power Corp., 5% Cum. Class A : 
Indianapolis Power & Light Co., 4. 60% Cum. 

Kansas Power & Light Co., 444% Cum. . 
Kentucky Utilities Co., 434% Cum. . - . 
Long Island Lighting Co., 5% Cum. Series B . 
Louisiana Power & Light Co., 4.96% Cum. 

Louisiana Power & Light Co., 5.16% Cum. 
Montana-Dakota Utilities Co., 4.50% Cum. . 
Montana-Dakota Utilities Co., 4.70% Cum. - 
Narragansett Electric Co., 4.64% Cum. 

New England Power Co., 4.60% Cum. - 

New Orleans Public Service, Inc., 434% Cum. 
Northern Indiana Public Service Co., 444% Cum. 
Northern States Power Co., (Minn.) $4.16 Cum. . 
Northwestern Public Service Co., 544% Cum. . 
Orange & Rockland Utilities, Inc., 4.75% Cum, Series B 
Otter Tail Power Co., $4.40 Cum. . 

oa Gas & Electric Co., 5% Cum. ‘Redeemable Ist 


1,956,759 
mate Gas & Electric Co. 5% Cum. Redeemable ist 
Series A . * <> 5 466,482 


Potomac Edison Co., 4.10% ‘Cum. B A . 683,653 
Potomac Electric Power Co., $2.46 Cum., Series of 1958 1,000,000 
Public Service Co. of New Hampshire, 3.35% Cum... - $33,135 
Public Service Co., of New Sanne) 4. 50% D iV. 

Series Cum... a4 1,500,000 
Rochester Gas & Electric Come "43% Cum. ‘Series 1 500,000 
San Diego Gas & Electric Co., 5% Cum... ~ > 107,875 
South Carolina Electric & Gas Co., 4.50% Cont ~ 805,255 
South Carolina Electric & Gas Co., 5% Cum. . . - 228,492 
Texas Electric Service Co., $4.56Cum. . x <0 184,535 
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Texas Power & Light Co.,54.56Cum. -. - - + + 832,834 712,250 
Texas Power & Light Co.,$4.84Cum. . . . = - 878,152 893,200 
Wisconsin Power & Light Co., 4.76% Cum. . . - - 900,000 909,000 

| ‘ S$ 49,581,402 $ 49,842,678 


Atlanta Gas Light Co., 4.60% Cum. . . ae 430,000 408,500 
Colorado Interstate Gas Co., 5% Series Cum. - sos 1,194,773 1,272,600 
El Paso Natural Gas Co., 474% Conv.2nd . . . . 2,437,500 
El Paso Natural Gas Co., 5.36% Cum. . . . + - 749,723 
El Paso Natural Gas Co., 5.50% Cum. . 3 $58,144 
El Paso Natural Gas Co., 5.50% Cum., 1956 Series - 2 2,560,600 
El Paso Natural Gas Co., 5.65% Cum. - : 700,400 
El Paso Natural Gas Co., 6.40% Cum., 2nd Series 1957 1,835,500 1,927,275 
Kansas-Nebraska Natural Gas Co., a 2 65% LE, 
Cum. : 650,000 674,000 
Laclede Gas Co., 5% Cum. Series B oases 6 AS 1,307,500 1,327,113 
78,374(b) Lowell Gas Co., Mik Ors o0k ek pe 2 1,959,350 2,008,334 
29,128{b}  Lowelf Gas Co., 5. 40% Cum . . #2 ¢ 728,200 757,328 
7,000(b) Michigan Gas Utilities Co., 5% Series A Cum. ae 700,000 700,000 
20,000 Natural Gas Pipeline Co. of America, 514% . - - - 2,000,000 2,111,651 
9,600 Northern Hitinois Gas Co., 5% Cum. . . 2. - + + 969,600 996,000 
3,625 Northern Natural Gas Co., 514% Cum. . . - + - 362,500 : 371,641 
46,259 Northern Natural Gas Co., 5.60% Cum. . . . + + 4,625,900 4,875,417 
17,100 Northern Naturat Gas Co., 5.80% Cum. er cos 1,710,000 1,831,003 
7,608 Oklahoma Natura! Gas Co., B% Cum. A Ke es 417,264 378,498 
18,400 Pacific Lighting Corp., $4.40Cum.. - . . + + - 1,849,481 1,720,400 
Piedmont Natural Gas Co.,5% . - ~ ¢.- 4,000,000 4,000,000 
Piedmont Natural Gas Co., 5.50% Series Cum. «eo 1,867,500 
Southern Union Gas Co., 444% Cum. . . +. - - 212,532 
Southern Union Gas Co.,5% Cum. . . . - + + 427,185 
Southern Union Gas Co., $.05% Cum. . - - - + _ 2,921,975 
Southern Union Gas Co., 5.35% Cum. . - - «+ + 734,400 
Tenneco Corp., 6% Ist . | - - © eens 2,394,875 
Tennessee Gas Transmission Co., 4. ‘60% Cum . . . 1,359,300 
Tennessee Gas Transmission Co., 4. 64% Com... 985,000 
Tennessee Gas Transmission Co., 4.65% Cum. . . - 236,400 
Tennessee Gas Transmission Co., 4. 2% Cum. So 
2nd “ é 2,506,350 
Tennessee Gas “Transmission ‘Co. SA 04% Cum. a * < 1,616,000 
Tennessee Gas Transmission Co., 5.08% Cum. . . . 2,737,100 
Tennessee Gas Transmission Co., 5.12% Cum. . . .« 939,300 
Tennessee Gas Transmission Co., 5.24% Cum. . . « 4,770,500 
Tennessee Gas Transmission Co., 5.25% Cum. . . - 909,000 
Texas Eastern Transmission Corp., 5% ‘1964 Series . . 2,000,000 
Texas Eastern Transmission Corp., 5% oo ene 
1964 Series . . roe 6,000,000 
Texas Eastern Transmission: Corp., 5. 52% cor fe 000, 3,090,000 
Texas Eastern Transmission Corp., 5.60% Series Cum. . 4,916,600 5,067,600 
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9,700 Texas — Transmission Corp., 6.70% Series Cum. . $ 970,000 
6,614 Texas Gas Transmission Corp., 5.40% Cum.. . - 661,400 
16,600 Transcontinental Gas Pipe Line Corp., $4.90 Cum... 1,684,375 
80,000(b) Transcontinental Gas Pipe Line Corp., $5.00 Cum. . . 8,000,000 
20,000 Transcontinental Gas Pipe Line Corp., $5.26 Cum. . . 2,000,000 
71,162 Transcontinental Gas Pipe Line Corp., $5.60 Cum. . - 7,117,500 
2,500 Washington Gas Light Co.,$4.25Cum. . .- + + - 253,012 
9,333(b) | Western Gas Service Co., 6% Cum. SeriesA «+ - 933,300 
$93,606,780 


Alexandria Water Co., 5.05% Cum. . . 
California Interstate Telephone Co., 5.25% Series Cum.. 
Commonwealth Water Co., 5%4% Ist Series of 1958 
General Waterworks Corp., 6% Cum. . - 
Hackensack Water Co., 5% Series Cum. 
Pennsylvania Gas & Water Co., 4. 10% Cum. 
St. Louis County Water Co., 4.50% Cum. Series A. 
7,481(b) | South Pittsburgh Water Co., 4. 70% Cum. 
8,800(b) South Pittsburgh Water Co., SVa% Cum. . 


$__ 8,812,571 


Carolina, Clinchfield and Ohio Ry., 5% Gtd. - 
Cleveland & Pittsburgh R. R. Co., 7% Reg. Gtd. 
Kansas City Southern Industries, Inc., 4% Non-Cum. 
Southern Ry. Co., 5% Non-Cum. - 
Wabash R. R. Co., 414% Cum. - . 
Wheeling & Lake Erie Ry. Co., $5.75 Ged. 
$ 5,743,617 
Total preferred stocks. . - - » -$S 190,735,688 
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$ 900,000(b) A. J. Armstrong Co., Inc., $%% Sub. Notes, 2/1/74 . $ 
1,700,000(b) A. J. Armstrong Co., Inc., 54% Jr. Sub. Notes, 


1,200,000(b) 


700,000(b) Civic Finance Corp., 814% Senior Note, 5/1/72 . . - 
2,000,000(b) Commercial Discount Corp., 514% Sr. Note, 12/1/75. 
1,200,000(b) 


3,500,000(b) Crompton-Richmond Co., Inc. Factors, SA% 
Sr. Sub. Notes, 8/1/78 


1,920,000(b) Heller (Walter E.) & Co., 434% Sr. Notes, 7/1/71 
3,250,000(b) Heller (Walter E.) & Co., 474% Sr. Notes, 4/1/79 . . 

$40,000(b) Heller (Walter E.) & Co., 5% Jr. Sub. Notes, 4/1/71 . 

640,000(b) Heller (Walter E.) & Co., 51%4% Sr. Ded., 4/1/73. . - 
1,575,000(b) Heller (Walter E.) & Co., 51%4% Sub. Notes, 5/1/76. . 
2,000,000(b) Heller (Walter E.) & Co.,'51%4% Sud. Notes, 4/1/77. - 
2.700,000(b) Heller (Walter E.) & Co., 597% Sr. Deb., 2/1/74. . . 
1,125,000(0) 


1,750,000(b) 


320,000(b) 
3,500,000(b) 
3,500,000(b) 
1,000,000(b) 
TT RS eee eine por 


900,000(b) Mercantile Financial Corp., 534% Sr. Notes, 10/1/73 . 
150,000(b) ys Inc., 514% Cap. Notes Series A, 
I 

1,500,000(b) Talcott (James), Inc., $.20% Sub. Notes, 4/1/77 . . - 
1,750,000(b) Talcott (James), Inc., 514% Cap. Note, 4/1/77... - 
2,700,000(b)_ Talcott (James), Inc., 574% Cap. Notes, 12/1/75. . - 
2,500,000(b) Talcott (James), Inc., 5%%% Cap. Notes, 10/1/76. . - 

400,000(b) Talcott (James), Inc., 6% Cap. Notes Series B, 


$ 750,000(b) Acceptance Finance Corp., 6% Jr. Sub. Note, 
1/15/78 
600,000(b) American Credit Corp., 5% Prom. Note, 7/1/71... 
1,500,000(b) American Credit Corp., 514% Ir. Sub. Notes, 4/1/78 . 
3,050,000(b) cone Credit Corp., 5.90% Cap. Deb. Series D, 
J 
100,000(b) American Credit Corp., 6% Cap. Deb. B, 8/1/70. . . 
214,000(b) American Investment Co., 3%4% Notes, 10/1/66 . . - 
3,400,000(b) or Investment Co., 414% Prom. Notes, 
a 
2,000,000(b) American Investment Co., 5% Sub. Note, 6/1/84. . - 
2,250,000(b) American Investment Co., 5%4% Cap. Notes, 6/1/84 . 


cost 


900,000 
1,700,000 
1,200,000 

703,500 
2,000,000 


1,200,000 


1,750,000 
2,673,000 
2,500,000 


211,860 


3,400,000 
2,000,000 
2,250,000 


fans. wim 


MARKET 
VALUE (a) 
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909,000 
1,712,750 
1,225,500 


731,500 
2,045,000 


2,743,875 
1,132,031 


1,763,125 

326,000 
3,574,375 
3,434,375 
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Consumer Crasiti, coatinucd 
$1,050,000(b). American Investment Co., 534% Sub. Notes, 10/1/71. $ 1,050,000 1,057,875 
3,000,000(b) American Investment Co., 534[% Cap. Notes, 10/1/81. 3,000,000 3,093,750 
1,000,000(b) Associates Investment Co., 434% S. F. Prom. Note, 
1/15/67 1,000,000 1,002,$00 
2,700,000(b) Atlas Financial Corp., 6% Serial Sub. Note, 
6/1/66-74 


2,713,500 
1,800,000(b) Atlas Financial Corp., 614% Serial Jr. Sub. Note, 
6/1/66-74 , . 1,809,000 
1,380,000(b) Aveo Delta Corp., 644% Sr. Note Ser. F, 9/15/71 . . 1,417,950 
200,000(b) berry Investment Co., 534% Cap. Deb. Ser. A, 
700,000(b) Bankers Investment Co., 6% Senior Notes, 12/1/71. . 
350,000(b) Bankers Investment Co., 644% Senior Notes, 5/1/72 . 
5,000,000(b) Beneficial Finance Co., 574% Sub. Notes, 7/15/80 . . 
5,000,000(b) Capital Finance Corp.. 4%4% Sr. Prom. Note, 5/1/72 . 
600,000(b) Dial Finance Co., 5% Sr. Notes, 12/1/66 
1,000,000 Dial Finance Co., 6% Cap. Deb., 4/1/81... “ 
1,500,000(b) Family Finance Corp., 414% Sr. Notes, 9/1/71. . . . 
3,000,000(b) Family Finance Corp.. 4345% Sr. Sub. Notes, 5/1/83 . 
1,500,000(b) Family Finance Corp., 5% Sr. Sub. Notes, 9/1/71 . . 1,494,375 
1,200,000(b) Family Finance Corp., 514% Sr. Sub. Notes, 9/1/67 . 1,210,500 
2,700,000(b) Family Finance Corp., 334% Jr. Sub. Notes, 6/1/81 . 2,676,375 
$,000,000(b) Federal Services Finance Corp., 544% ee Notes, 
oN 19 4,912,500 


170,000(b) 1238 


5,000,000(b) es! Acceptance Corp., 434% Sr. Note, 12/1/68. 4,987,500 
1,892,000 General Acceptance Corp., 434% Sr. Deb., 8/1/71 . . * 1,854,160 
1,000,000(b) General Acceptance Corp., $14% Sr. Notes, 3/1/77. . 1,015,000 
3,000,000 General Acceptance Corp., 514% Sr. Deb., 10/1/76. . 2,985,000 


3,$50,000(b) aa Acceptance Corp., 514% Jr. Sub. Notes, 
8/1/72 3,518,938 


4,000,000(b) atte Acceptance Corp., $56% Sr. Sub. Notes, 
3/1/77 oe 4,085,000 


851,000 General Acceptance Corp., 6% Sr. Deb., 1/1/80 . 859,510 
1,550,000(b) General Finance Corp., 514% ‘Cap. Notes, 10/1/83 . tee e 1,520,938 
1,000,000(b) General Finance Corp., 5%49% S.F. Cap. Notes, 

12/1/65-80 1,016,250 


2,000,000(b) ae Credit Co., St. Paul, Minn., 5% Sr. Note, 

6/1/75 2,000,000 
2,000,000(b) Industrial Finance & Thrift Corp., 5% Sr. Notes, 

10/31/75 y 1,975,000 


1,906,300(b) Industrial Finance & Thrift Corp., 534% Sr. Sub. 
Note, 9/30/77 1,918,214 


1,000,000(b) Interstate Finance Corp., 614% Jr. Sub. Note, 
12/1/76 1,036,250 


664,000(b) Interstate Securities Co., 644% Jr. Sub. Note, 7/1/73 . 667,320 


400,000(b) ITT Actna Finance Co., 514°% Jr. Sub. Deb. 
Series A, 4/1/69 395,500 


1,$00,000(b) ITT Aetna Finance Co., 512° Sr. S.F. Note, 
ae 11/1/66-75 a 1,535,625 


$50,000(b) Laurentide Finance Corp. of California, $4%4% 
Sr. Sub. Notes, 11/1/79 545,188 
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$ 400,000(b) 
160,000(b) 
600,000() 

3,400,000(0) 
1,300,000(b) 


7,000,000(b} 
2,407,000(b) 
2,325,000(b) 


150,000(b) 
2,000,000(b) 
1,000,000(b) 
3,000,000(b) 
4,000,000(b) 
6,000,000(b) 

349,000(b) 

150,000(b) 
1,440,000(b) 
1,620,000(b) 
3,500,000(b) 
2,100,000(b) 
3,000,000(b) 
1,750,000(b) 
1,000,000(b) 

900,000(b) 
1,558,000(6) 


5,000,000(b) 
1,250,000(b) 


1,466,000(b) 
2,000,000 
1,875,000(b) 
375,000(0) 
338,000(b) St 
1,000,000(b) 


1,890,000(b) 
3,000,000(} 


200,000() 


ee ee 


enels, certcctet 


Laurentide Finance Corp. of California, 544% 
Sr. Bios 2/3/67 

Laurentide Finance Cope of California, 514% 
Ser. B, S.F. Deb., 8/1/66 

Laurentide Finance Corp. of California, 544% 
Jr. Sub. Notes, 33/2/79 

Laurentide Finance Corp, of California, 6% 
Senior Notes, 5/1/72 

Laurentide Finance Corp. of California, 6% 
Je. Sub. Notes, 12/15/74. 


Liberty Loan Corp., 446% Sr. Note, 11/15/68 . . - - 


Liberty Loan Corp., 5¥% Sr. Note, 10/1/70. 
Modern Homes Finance Co., 644% Coll. Tr. Deb. 
Ser. A, 4/1/74 


Mossler Acceptance Co., 434% Sub. Notes, 11/1/66 . 


Murphy Finance Co., 5% Sr. Notes, 3/1/76 


Murphy Finance Co., 554% Ir. Sub. Notes, 7/1/75. - 


Pacific = Corp., 4% Deb., 10/1/71, 
Pacific sent Corp., 514% Cap. Deb., 7/1/79. 


Pacific Finance Corp., 544% Cap. Deb., 12/1/81... 


Personal Ind: Tndustrial Bankers, Inc.» 6% Sr. Deb. 
Ser. A, 8/1/68 
Pee Industrial Bankers, Tnc., 7% Sub. Deb., A, 


Pioneer Finance Co., 534% Sr. S.F. Deb., 12/1/65-72 . 
Pioneer Finance Co., 644% Sub. Deb. Ser. E. 11/1/73. 
Public Loan Co., Inc., 47%% Sr. Notes, 8/28/68 . . - 


Ritter Finance Co., 514% Sr. Note, 8/1/72 


Seaboard Finance Co., 5%4% S.F. Notes, 12/1/66. . - 
Seaboard Finance Co., 6% Cap. Notes, 9/1/71. . . - 
Seaboard Finance Co., 644% Cap. Notes, 1/1/81. . - 
Seaboard Finance Co., 614% Cap. Notes, 8/1/72. - - 


Securities Investment Co. of St. Louis, Mo., 4%4% 
S.F. Deb., 6/1/68 


Southwestern Investment Co., 434% Sr. Notes, 5/1/72 . 


eae Investment Co., 54%% Sr. Sub. Notes, 
Susie & Finance Corp., 434% Prom. Note, 
ort & Finance Corp., 5%4% Cap. Deb., 


Anaed henson Finance Co., Inc., 5% Sub. Deb. 
Series A, 8/1/70 
ephenson Finance Co., Inc., 644% Sub. Deb. 
Ser. B, 9/1/74 
Sun Finance & Loan Co., 54% Sr. Sub. Notes, 
12/1/78 
Sun Finance & Loan Co., 644% Sub. Notes, 12/1/71 . 
Texas Consumers Finance Corp., 534% Sr. Notes, 
12/1/75 
Thorp Finance Corp., ad pe teat A, 7/1/67 . 


a nd eee ssa? 
a+? 


(sontinvec} 


594,750 
1,443,750 
1,321,125 
6,982,500 
2,449,123 


2,325,000 

149,250 
1,987,500 
1,000,000 


2,940,000 
3,950,000 
6,052,500 


348,128 


151,125 
1,465,200 
1,644,300 
1,496,250 
2,128,875 
1,003,750 
1,778,438 
1,041,250 

923,625 


1,526,840 


4,975,000 . 


1,250,000 
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Consumer Credit, contineed 


Other Financia! 


$2,000,000(b) First Surety Corp., 514% Sr. Notes, 6/1/75 
1,600,000 Nacional Financiera S.A. Discount Note, 1/21/66-67 . 
2,250,000(b) Northwestern Bank (North Wilkesboro, N.D.), 5% 
Sub. Note, 5/1/84 
$00,000(b) Ridgely, Inc., 434% Sec. Note, 5/1/66 
4,500,000(b) United Financial Corp. of Calif., 5¥%a% 


Industrial 
$1,336,000(b) 


ACE Industries, Inc., 444% Equip. Tr., 12/15/65-68 
ACE Industries, Inc., 4.70% Equip. Tr., 6/15/66-79. - 
Admiral Corp., 5.40% Prom. Note, 12/1/77... - - 
Admiral Corp., 5.40% Prom. Note, 9/30/79 

Allied Supermarkets, Inc., 434% Prom. Note, 11/1/71. 
Allied Supermarkets, Inc., 514% Prom. Note, 11/2/71. 
American Sugar Co., 5.30% Sub. Deb., 4/2/93. - . - 
Automatic Retailers of America, Inc., 474% Sub. 

Deb., 3/1/83 

Blackships, Inc., 5% Mtge. Bonds Series E, 10/1/73. . 
Blackships, Inc., 5% Mtge. Bonds Series F, 10/1/73. . 
Blackships, Inc., 5% Mtge. Bonds Series G, 7/1/74. . 
Brunswick of Canada Ltd., 74% Coll. Tr., 12/1/70. . 


6,720,000(b) 
5,633,334(b) 
2,750,000(b) 
1,455,000(b) 
822,000(b) 
1,060,000 
2,320,000 


343,000(b) 
468,000(b) 
530,000(b) 
2,500,000(b) 
11,700,000(b) 
5,000,000(b) 
1,688,000(b) 
9,200,000(b) 
3,000,000(b) 
10,000,000(b) 
1,218,000(b) 
1,216,000(b) 
1,400,000(b) 


2,000,000(b) 


Coastal States Gas Producing Co., 5% Ist Mtge. Ser. 
B, 4/15/85 
Colorado Fuel & Iron Corp., 534% 1st Mtge. & Coll. 
Trust Bonds, S.F. Series, 8/1/79 
Cowles Magazine & Broadcasting, Inc., 4 
Prom. Nate, 5/1/85 = ger 
Diners Club, Inc., 534% Sr. Sub. Notes, 4/1/76 . . - 
Dow Chemical Co., 414% 25 Year Notes, 1/15/90 . . 
Home Oil Co., Ltd., 514% Sec. Notes Series B, 
9/1/71, with Warrants. 
Kaiser Aluminum & Chemical Corp., 4.93% 
Ist Mtge., 1/1/76 
Kaiser Aluminum & Chemical Corp., 5%4% 
Ist Mtge., 11/1/94 
Kaiser Cement & Gypsum Corp., 547% Prom. 
Note, 12/1/81 
Kaiser Steel Corp., 434% Ist Mtge., 5/1/76 
Kaiser Steel Corp., 542% Ist Mtge., 11/1/84 
Kaiser Steel Corp., 576° Prom. Note, 5/1/81. . - - 
Mack Trucks, Inc., 53% Sr. Notes, 5/1/76 


3,850,000(b) 
1,375,000(b) 
$,760,000(b) 
3,450,250(b) 


-$ 


3,633,438 | 
1,344,063 
5,760,000 
3,471,814 
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PRINCIPAL 
AMOUNT NAME OF ISSUER AND TITLE OF ISSUE 


EE 


Incustrind, cont inued 


$9,605,000(b) Montgomery Ward & Co., Inc., 444% Deb. 8/1/90 . 
1,945,000(b) ea Car Corp., 54% Sub. S.F. Notes, 
3,256,415(>) Panketrol, Ltd., 64% Ist Mtge. C. Gtd., $/1/82 . 
2,418,000(b) Peavey Co., 534% Ast Mtge., 6/30/73 
10,000,000(b) Petroleos Mexicanos, 1% Coll. Notes, 8/1/72. . + - 
10,000,000(b) Soerae & Reading Corp., 54% Prom. Note, 


1,462,000(b) eer 
4,018,000(6) St. Lawrence Sins Ltd., Ist Mtge., 434% S.F. 
Series B, 4/15, 
10,000,000(b) Siemens & Halske SERRE 53%4% Prom. Note, 5/1/77. 
394,000(b) wore resastanenh Nitrochemical Corp., 534% Ist Mtge. 
933,000) Southwestern N Nitrochemical Corp., 7% Ist Mtge-, 
256,000(b) Suburban Propane Gas Corp., 5% S.F. Deb., 1/1/69 . 
257,000(b) eee Propane Gas Corp., 514% S.F- Bao 
6,500,000(b} Texaco, Inc., 444% Note, 12/15/89 
25,000,000(b) United Airlines, Inc., 5% Notes, 5/1/85 
3,000,000 Victor Comptometer Corp., 44% S.F. Deb., ayo 2,988,750 . 
10,000,000(b) Jim Walter Corp., $34% Senior Sub. Note, 6/1/80 . 10,000,000 
12,100,000 iar Union Telegraph Co., 5% S.F. Deb., 


$5,840,000 ae Union Telegraph Co., SUTo S.F. Deb., 
2,232,000(b) 


iities 
$3,820,000(b) AS Water Works Co., Inc., 514% Coll. Tr., 
493,000(b) California Interstate Telephone Co., 444% 
Ist Mtge., 2/1/79 
147,000(b) ie Interstate Telephone Co., 434% S.F. Deb., 


25,000,000(b) Consolidated Edison Co. of New York, 4.60% 
Ist & Ref. Mtge., Ser. BB, 10/15/94 
$00,000(b) El Paso Natural Gas Co., 5% Ist Mtge., 4/1/84 . . - 
1,400,000(b) El Paso Natural Gas Co., 514% S.F. Debs., 4/1/84. - 
1,428,000(b) El Paso Natural Gas Co., 55% S.F. Debs., 5/1/79. . 
2,587,000(b) El eas Gas Co., 5.50% Ist Mtge. Pipeline, 
986,000 ee Gas Co., 34% S.F. Deb., 3/1/70 
3,967,000(b) Florida Gas Transmission Co., 514% Ist Mtge. 
Pipeline Bonds, 7/1/79 
2,024,000(b) General Waterworks Corp., 514% S.F. Deb., 6/1/81. 
2,700,000(b) rn Water System, Inc., 6% Coll. Trust, 
2,000,000 Houston Corp., 5% Sub. Deb., 8/1/68 
24,200,000(b) Houston Natural Gas Corp., 4.70% S.F. Deb., 
2/15/66-8/15/85 


omen a, 
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BOMDS  (Continuec? 
PRINCIPAL 
AMOUNT NAME OF ISSUER AND TITLE OF ISSUE 


——= 


Viilities, continued 
$2,135,320(b) Jamaica Water Supply Co., 51%4% S.F. Notes, 7/1/82. 
2,609,000 Michigan Wisconsin Pipeline Co., 544% Ist Mtge. 
Pipeline 6/1/80 
4,499,000 Midwestern Gas Trans. Co., 534% Ist Mtge. 
Pipeline, 6/1/80 
777,000(b) Northern Natural Gas Co., Ist Mtge. Pipeline 
Bonds, 414% Series, 6/1 [73 
7,500,000(b) Northwest Natural Gas Co., 414% S.F. Deb., 4/1/85 . 
$,000,000(b) Northwest Natural Gas Co., 5% S.F. Deb., 6/1/82 . 
952,000 Northwest Natural Gas Co., 544% Ist Mtge., 2/1/84 . 4 
10,000,000 Pacific Gas & Electric Co., 414% Ist & Ref. Mtge., 
KK, 12/1/96 
619,000 Pioneer Natural Gas Co., 514% S.F. Deb., 3/1/77 . 
4,000,000(b) Pores General Electric Co., 4.70% Ist Mtge., 
1,327,000 Quebec Natural Gas Corp., 534% Sub. Deb., 4/1/85 . 
2,000,000(b) Southearem Michigan Gas Co., 5% S.F. Deb., 
919,000(b) South Georgia Natural Gas Co., 434% Ist Mtge. 
Pipeline Bonds, 2/1/75 
$,000,000 Tenneco Corp., 54%% Deb., 4/1/90 
3,929,000 Tennessee Gas Transmission Co., 414% Deb., 9/1/74 . 
5,000,000 To Gas Transmission Co., 5% S.F. Deb., 
6,895,000 Tennessee Gas Transmission Co., 5% Deb., 12/1/84 . 
9,903,000 rr re Gas Transmission Co., 544% S.F. Deb., 
5,630,000  Tennesses Gas Transmission Co., 544% Deb., 9/1/85 . 
2,092,000 Tennessee Gas Transmission Co., 534% Ist Mtge. 
Pipeline Bonds, 1/1/79 
683,000 Texas Eastern Transmission Corp., 474% 1st Mtge. 
Bonds, 3/1/77 
$5,500,000 Texas Eastern Transmission Corp., $% Deb., 10/1/83 . 
5,500,000 Tes nm Transmission Corp., 5% S.F. Deb., 
2,665,000 Texas Eastern Transmission Corp., 534% Deb., 8/1/80 
1,670,000 To == Transmission Corp., 54% Deb., 
2,364,000 eee Transmission Corp., 514% Deb. 
1,645,000 Texas Eastern Transmission Corp., 554% 1st Mtge. 
Pipeline Bonds, 9/1/77 
967,000 Texas Eastern Transmission Corp., 6% Deb.,'6/1/77 . 
5,385,000 Texas Gas Transmission Corp., 474% Deb., 8/1/84. . 
2,439,000 Transcontinental Gas Pipeline Corp., 434% Ist 
Mtge., 1/1/84 
4,780,000 Transcontinental Gas Pipeline Corp., 474% 1st 
Mtge., 11/1/82 
3,563,000 Transcontinental Gas Pipeline Corp., 5% Ser., Ist 
Mtge. Pipeline Bonds, 8/1/79 
2,866,000 Transcantinental Gas Pipeline Corp., 3% Deb., 
12/1/82 : ~ = 
Sees Gas Pipeline Corp.» 4% Deb., 


ee ee 
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"6,893,375 


9,933;699 
5,626,850 


2,096,620 


679,903 
5,500,000 


5,500,625 
2,665,000 


1,655,404 


2,340,076 
1,727,250 

956,995 
5,385,000 
2,417,667 
4,813,938 
3,556,794 


2,830,175 


$,358,075 
2,402,415 
4,708,300 
3,554,093 


ee fib 


SERIES i 


INVESTORS MUTUAL, INC. fseatinved) 
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es 
OND (tontinved) 

PRINCIPAL 

AMOUNT NAME OF ISSUER AND TITLE OF ISSUE 

——— 

Listas, combina 

$1,081,000(b) Trunkline Gas Co., 514% Ist Mtge. Pipeline, 11/1/79. $ 
2,500,000 Union Electric Co., 344% 1st Mtge., 5/1/71 
1,230,000(b) ve Natural Gas Co., 514% Ser. 1st Mtge., 
1,638,000(b) Wr Natural Gas Co., 514% Ist Mtge., 

870,000(b) “ion Natural Gas Co., 534% S.F. Deb., 


2,000,000(b)  W: ton Water Power Co., 434% Deb. 
3/1 S703/1/90 
700,000(b) Westcoast Transmission Co., Ltd., 514% Sub. Deb. 
Series B, 4/1/88 
6,120,000(b) Wisconsin River Power Co., 244% Ist Mtge., 8/1/77 . 


abe 
22 


$1,130,000 Atlantic Coast Line R.R. Co., 444% Equip. Tr. 
Series 5, 12/1/65-69 
1,000,000 —- Baltimore & Ohio R.R. Co., 347% Ist Consol. 
Mtge. A, 8/1/70 
2,006,000 Baltimore & coe R R. Con “7% Se a 
Mtge. C, 10/1/95 1,705,100 
4,426,731(0) Bangor & Arros' : 
= Equip. Oblig., wees 4,426,731 
860,000 on and Maine Railroad Co., Equipment Trust 
Pres 1, 434%, 3/1/66-71 860,354 
$70,000 Boston and Maine Railroad Co., Equipment Trust 
Series 1, 6%, 3/1/66-71 $81,722 
829,000 Chesapeake & Ohio Ry. Co., 414% Equip. Tr., 
8/1/66-67 831,714 
4,547,584(b) Chesapeake & Ohio aan Co., 4.70% Cond. Sales 
Equip. Obtig., 1970- 4,547,584 4,485,055 
360,000 - Chicago, Burlington fi Quincy R.R. Co., 344% 
Equip. Tr. No. 2 (1963), 12/1/65-12/1/66 361,175 356,850 
525,000 Chicago, Burlington & Quincy R.R. Co., 4% 
Equip. Tr. No. 3, 1/15/66-67 525,000 * $21,063 
990,000 Chicago & Eastern ae RR. Co., 334% Ist 
Mtge. Series B, 5/1/85 905,850 841,500 
1,841,667(6) Chicago & Eastern Ilinois R.R. Co., 5% Note, . 
2/28/ diss 1,841,667 1,841,667 


770,000 Chica: N.W. Ry. Co., 2nd Equip. Trust of 1958, 
DAN. Sois6 -73 796,950 


3,440,000(b) Cis & N.W. Ry. Co., 514% Equip. Oblig. S.A., 
11/1/77 1,440,000 
222,000 ee Rock Island & Pacific R.R. Co., 444% 
Equip. Tr. Ser. Y, 2/1/66-8/1/67 220,335 
2,457,000 Chicago, Rock Island & Pacific R.R. Co., SAN 
Ist Mtge. Series C, 2/1/83 2,521,496 
1,159,000 , Terre Haute & Southeastern Ry. Co., 
nee %-4347q Income Mige., 1/1/94 $43,173 
770,000 Terre Haute & Southeastern Ry. Co., 
es 14% ist & Ref. Mtge., 1/1/94 $49,588 
4,000,000 pion Union Station Co., 374% Sr. Deb. Ser. A, 
6/1/66-67 3,940,000 


INVESTORS MUTUAL, INC, continued) 
Investments in Securities, Continued i 


BONDS (Continued) 
PRINCIPAL 
AMOUNT NAME OF ISSUER AND TITLE OF ISSUE 


Railroads, continued 
$ 775,000 Deavenée Rio. Grandes Ween nace YAN 
Income Series A, 1/1/2018 
2,990,000(b) ait stan Express Co., 4.55% Equip. Tr., 


439,000 Grea No Rees Ry. Co., 4% 2nd Equip. Tr., 
2,000,000 Gulf, te & Ohio R.R. Co., 4% Gen. Mtge. 
Inc. B, 1 1/2044 1,418,924 


M, 8/1/67 210,064 
1,500,000 Gulf, Mobile & Ohio R.R. Co., 5% Income Deb. 
Series A, 12/1/2056. 974,062 


2,653,933(b) Louisiana & Arkansas Ry. Co., 4. 60% Cert. of Int., 
5/1/66-79 2,653,933 
359,000 Louisville & Nashville R.R. Co., 344% =F 
Series FF, 6/1/66 nn 360,253 
Louisville & Nashville R.R. Co., 444% Equip. Tr. 
Series GG, 10/15/65-67 749,475 
es Nashville R.R. Co., 444% Equip. Tr., 
1/1/66- 2,228,952 
“pee St. Paul & S. Ste. Marie R. R. Co., 
414% Ist Mtge. Series A, Cum. Inc., 1/1/71... . - 872,258 
Missouri Pacific R.R. Co., 4% Soe Tr. Ser. = 
11/1/65 ss $0,234 
Missouri Pacific R.R. Co., a 1st Mtge. & 
Series B, 1/1/90 1,583,532 
Missouri Pacific R.R. Co., 444% Ist Mtge. 
Series C, 1/1/2005 1,573,260 
Missouri Pacific R.R. Co., 434% Gen. Mtge. 
Income Series A, 1/1/2020 439,124 
Missouri Pacific R.R. Co., 434% Gen. Mtge. Income 
Series B, 1/1/2030 557,825 
New York, Chicago & St. Louis R.R. Co., 446% Z 
Equip. Tr., 10/15/66-67 1,093,423 
New York, Chicago & St. Louis R.R. Co., 444% : 
Income Deb., 12/31/89 3,013,100 
Nets & Western Ry. Co., 4% Equip. Tr. Ser. E, 
Nero & Western Ry. Co., 4% Equip. Tr. Ser. J, 
bears & Western Ry. Co., 4% Equip. Tr. Ser. K, 
Norfolk & Western Ry. Co., 44% Equip. Tr. 
Ser. K, 7/1/66-67 
2,575,000 Norfolk & Western Ry. Co., 4%% Equip. Tr. Ser. L, 
11/1/65-69 
Noe a Ry. Co., 4%% Equip. Tr., 
8,773,674(b) ecneyivarrs R.R. Co., 4.60% Cond. Sales Equip. 
Oblig., 1/15/66 
2,947,259(b) Pennsylvania R.R. Co., 447% Cond. Sales Equip. 
Oblig., 3/1 /70-9)1/72. 
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ee 
BONDS (Continsed) PERCENTAGE 
PRINCIPAL 

AMOUNT NAME OF ISSUER AND TITLE OF ISSUE 


————_—————— 


$ 6,730,801 
19,999,980(b) Pennsylvania R- 

a y Oblig., 1965-1980. 19,849,980 
1,500,000 Pennsylvania R.R. Co., 5%4% Coll. Tr., 6/1/85. . - + 1,563,750 
1,710,000 Portland Terminal Co., 6.25% Ist-» 2/1/86 1,761,300 
4,101,176(b) Railease, Inc., 4.70% Cert. of Int., 1970-79 4,101,176 4,070,417 

348,000 


Southern Indiana Ry. Co. 23%4%-414% Ist Mtge., 
PNSEA ella deh neon oon 282,384 249,255 
190,000 Southern Pacific Co, 4% Equip. Tr. Series 20, 3/1/66. 191,239 189,288 
1,080,000 Southern Pacific Co., 4% Equip. Tr. Series 21, 
5/1/66-67 1,084,790 1,071,900 


960,000 Southern Pacific Co., 444% Equip. Tr. Series 22, 
9/1 {66-67 960,725 954,000 


2,077,000 Southern Pacific Co., 4% Series 23, 11/1/65-69. . - 2,056,950 2,074,404 


1,084,000 Southern Pacific Co., Oregon Lines, 44% Ist A, 
3/1/77 1,080,531 1,073,160 
268,000 Southern Railway Co., 4% Equip. Tr. Series ZZ, 
2/15/66-67 269,147 266,325 
856,000 Southern Railway Co., 4% Equip. Tr. Series AAA, 
3/16/66-9/16/67 853,498 849,580 


Southern Railway Co., 446% 
3/16/66-67 ; 861,097 


Texas & Pacific Ry. Co., 444% Equip. Tr. Series V, 
166-67 272,000 - 


T 
1/1/66-70 899,186 
Trailer Train Co.. 44% Cert. of Int., 4/15/66-69 . - 2,736,000 
Trailer Train Co., 4.85% Cert. of Int., 4/15/70-79 . 3,141,000 
Trailer Train Co., 4.85% Cert. of Int., 7/15/70-79 . - 
Trailer Train Co., 4.85% Cert. of Int., 10/15/65-79 . . 
, Trailer Train Co., 4.85% Cert. of Int., 12/15/79 . . - 
1,458,884(b) U.S. Railway Equipment Co., 6% Secured Notes, 
11/1/65-2/1/72 
566,848(b) U. 


-S. Railway Equipment Co., 644% Equip. Ser., 
21/1$/65-5/15/70 

1,400,000 Wabash R.R. Co., 344% Ist Mtge., 2/1/71 

$,300,000 Wabash R.R. Co., 444% Gen. Mtge. Income 
Series B, 1/1/91 

1,557,000 Western Maryland Ry. Co., 544% Deb., 1/1/82 . - - 


Yikar Goverrmant ead @ayenue Ben j 
Fs = of anh ane ese Lengs 


$14,400,000(b) City of Montreal, Canada, 5% S.F. Deb., 11/1/2004 . 
1,922,000 Japan External Loan, 514% S.F., 5/1/80 
$,000,000 Niagara Falls Bridge Commission, 534% Bridge 
Revenue Bonds, 11/1/2000. 


2,894,000 Nippon Telegraph & Telephone Public Corp., 53%47% 
Gtd. Dollar Bonds, 7/15/78 


Total short-term notes 
Total investment in securitics 
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Securities listed on national exchanges are valued at closing market quotations at September 30, 1965. Where there were no 
ers on that date, the values are based upon the mean between quoted bid and asked prices. Discount notes are valued at 
senortized cost. The value of unlisted securities is based upon the mean between bid and asked prices according to brokers’ 
quotations as of that date, except as otherwise indicated in note (b). 
At fair value in the opinion of the Directors—not currently quoted. 
Presently non-income producing. 
‘The cost of securities for Federal income tax purposes at September 30, 1965 was $2,204,106,825. | : 
Investment in affiliate (as defined in Section 2(a) (3) of the Investment Company Act of 1940 to include companies 5% or 
more of whose voting securities are held) at September 30, 1965 was: | 

' MARKET 
| VALUE 
| $6,435,000 


130,000 shares common stock of Continental Baking Co. Sioeleiei RAnAnaan A 


O APPLICATION . © 


* APPLICATION for shares of stock of Chroestors MUTUAL, INC. (Compony) nh, 
I (we) the undersigned apply to purchase, for the payment tendered herewith, shores of the stock of the ebove Company, ot the public 
offering price determined in the manner described in the prospectus. 


Shares (and fractiona! shores) acquired by me (us) pursuont to this application and to future payments hereunder, and through reinvested 
dividends, shall be credited to my {our) eccount upon the Company books as described below, but no certificate therefor-shell be issued unless 


requested by me (us) or unless Company deems advisable. 


Enoch future payment hereunder shall constitute o separate opplication. Each opplication must be expressly accepted or rejected by 
Company at Minneapolis, Minnesota. 


ADDITIONAL, PURCHASE PLAN = _ MAY 8€ INCREASEO AT ANY Time 


1 (we) intend, without obligation to do s0, to make DD wontney 
edditional systematic purchases of shares of Company 
stock in occordance with the Additional, Purchase Plan Oo ead 
indicated hereon. 


] INDIVIDUAL 


USE LINE 1) 


AS BENEFICIARY 
TRUST UNDER ATTACHEO 
USE LINES [1) ANO (2) DECLARATION OF 


JOINT TENANCY AS JOINT TENANTS 


USE LINES (1? ANO (2) 


INOIVIDUALS SOCIAL SECURIT 
OD nameon ting) =] NAME ON FINE > 


CO orwen write mame) 


TIGNATURE OF APPLICANT PROM LINE 3) GIGHATURE OF APPLICANT PROM LINE 1) 


—_—_—————————————————— De ae 
IDIVISIONAL SALES OFFICE! (OF FICE NUMBER) TSIGNATURE OF BONDED SALES REPRESENTATIVE OF INVESTORS OIVERSIFIEO SERVICES, INC.) 


INVESTORS DIVERSIFIED SERVICES, INC. ACTS AS BROKER FOR ISSUER IN THIS TRANSACTION 


DO NOT ISSUE CERTIFICATE DIVISIONAL SALES MANAGER 


ISSUE CERTIFICATE - (Certificate will be mailed to OISTAICT SALES MANAGER 
epplicant unless @ letter signed by the applicont is 
attached specifying another mailing oddress, such as 
@ bank, etc.) 

If thie ie + application, are the tenents 
hwabond ond wife? (Yes [No (If Yes, JUNIOR SALES REPRESENTATIVE 
ahew hysbends tox identification number only.) 


SEWIOR SALES REPRESENTATIVE 


CERTIPICATE MAILED REIN. can DATE ACCEPTED AND REMITTANCE NUMBER 


FORM MIOR - SERIES AA 


— 


< ae tte ae Se 

PCLASS, | OCCUPATION CODE ___| 
ay ce TO BE COMPLETED#G BYE REPRESENTATIVE OR DIVISIONAL. SALES: OF FICEO PAM 
COUNTY OF RESIDENCE 


BIRTH CATE 


CHECK IF APPLICANT (3 oO ves 
Pr vr 
A FULL TIME EMPLOYER SITING APPRICATION TS 


BE CONSIDERED FORA 
COUNTY COOK HUMBER OR A REPRESENTATIVE 
eee A ee ee 
occ PATION ITVYPE OF GUBINESS OR TRADE 
UPATI 
( emevovee 
1” HOUSEWIFE DEPENDENT 
Seno Bite 
| 


OCCUPATION. 
LIST OTHER RELATEO FUND, IDS, ISA © 18. ACCOUNTS INCLUOING OTHER APPLICATIONS, 
1F AMY, SUBMITTED WITH THIS APPLICATION = IF NONE WRITE “WONE™ RELATIONSHIP 


EXPLAM IF NOT HUSBAND, 
WIFE OR MINOR CHILO 


THE UNDERSIGNED HEREBY ACKNOWLEDGES RECEIPT OF 


COhroestors MUTUAL, INC., PROSPECTUS AA 


SIGMA TURE(S) OF APPLICANTIS) 


mer = ——— So a ee ee I AT 
| 
A CONFIRMATION OF YOUR PURCHASE WILL BE SENT DIRECT TO YOU BY THE HOME OFFICE 


1 Da NECA SH 
. AUTHORIZATION TO REINVEST DIVIDENDS | 


1 (we) authorize the Company to pay all cash dividends hereafter owing to me (us) on shores of Compony stock ccquired hereunder 
to Investors Diversified Services, Inc. (Investors) which, os my (our) agent, forthwith shall reinvest all such dividends in additional shores of Company 
stock at their asset value at the close of business on the day each such dividend is reinvested. 


This authorization may be terminated at any time by written notice from the Shareholder to Investors at Minneopolis, Minnesota, ond such 

termination shall be effective upon its receipt. Investors may terminate this agency by written notice to the shareholder. 
| 

X 


(SIGNATURE OF APPLICANT FROM LINE 3) (SIGNATURE OF APPLICANT or" ting 1) 
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Growth 


Fiscal Year 
Ended 


Dec. 31, 1940 
Dec. 31, 1941 
Dec. 31, 1942 
Dec. 31, 1943 
Dec. 31, 1944 
Sept. 30, 1945 
Sept. 30, 1946 
Sept. 30, 1947 
Sept. 30, 1948 
Sept. 30, 1949 
Sept. 30, 1950 
Sept. 30, 1951 
Sept. 30, 1952 
Sept. 30, 1953 
Sept. 30, 1954 
Sept. 30, 1955 
Sept. 30, 1956 
Sept. 30, 1957 
Sept. 30, 1958 
Sept. 30, 1959 
Sept. 30, 1960 
Sept. 30, 1961 
Sept. 30, 1962 
Sept. 30, 1963 
Sept. 30, 1964 
Sept. 30, 1965 


oi 


Number of 


Shoreholder Accounts Shores Outstanding” 


175 
4,300 
13,500 
18,769 
27,987 
34,947 
45,136 
55,632 
65,196 
76,228 
92,087 
113,890 
145,652 
173,690 
196,444 
220,575 
249,030 
269,433 
280,787 
298,244 
316,856 
327,287 
340,386 
366,916 
398,692 
429,985 


Investors 


eee 


Number of 


59,768 
947,762 
2,894,872 
5,068,476 
8,014,336 
10,655,936 
14,004,264 
17,778,270 
21,315,530 
27,038,638 
33,780,324 
43,387,620 
56,644,570 
70,145,898 
81,347,750 
93,278,668 
104,715,277 
116,589,869 
125,301,412 
138,564,746 
150,447,890 
159,255,201 
172,739,901 
191,986,718 
214,534,724 
239,926,645 


Mutual 


Net 
Assets 


283,885 
4,055,521 
12,576,650 
25,825,678 
45,915,241 
66,964,088 
86,708,471 
107,068,345 
121,188,210 
157,042,597 
218,586,332 
302,597,921 
398,529,794 
472,360,654 
662,055,980 
846,644,515 
953,717,683 
996,963,820 
1,217,926,124 
1,410,653,011 
1,504,792,065 
1,843,492,415 
1,719,389,253 
2,179,693,822 
2,620,537,529 
2,940,769,421 


eee 

Since its inception in 1940, Investors Mutual has grown steadily until it is 
now the world’s largest mutual fund. While this growth has been due in major 
part to the sale of shares resulting from widespread public acceptance of Investors 
Mutual as an investment medium, it also reflects a long-term increase in the per 
share asset value of the Company as shown by the table on page 3. 

Not only has the number of shareholders increased each year, but also the 
number of those shareholders who each year add to their investment in the Com- 
pany, thus demonstrating their especial confidence in and satisfaction with In- 
vestors Mutual. In fact, over 73% of the Company’s shareholders, holding 
approximately 72% of the shares outstanding, are now consistently adding to 
their investment in Investors Mutual, either through the reinvestment of dividends 
in additional shares (see page 6)-or by regular systematic purchases of additional 
shares {see page 6). 

*Adjusted for 2-for-1 stock split on April 26, 1956. 


CUSTODIAN 
Bonk of Delaware 
Wilmington, Delaware 


TALI STIGE Tries 
Roonoke Building 
Minneapolis, Minnesota 


OSTUSUTSR AND tlaVeSTMENT MANAGER 
Investors Diversified Services, Inc. 
Investors Building, Minneopolis, Minnesoto 


INVEFINOEHMT AICOUNTANTS 
Peat, Marwick, Mitchell & Co. 
Minneopolis, Minnesota | 


- 
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THE COMPTROLLER OF THE CURRENCY 
THE ADMINISTRATOR OF NATIONAL BANKS 


Washington 


Exhibit 4 to 
Affidavit of | 
James F. Fitzpatrick 
Civ. Act. No. 1083-66 


STATEMENT OF THE COMPTROLLER OF THE CURRENCY 


This Office fully supports and approves of the plans of the 
First National City Bank of New York to establish a commingled fund 
for agency accounts. Since April of 1963, when Regulation 9 was 
revised to open the door to such activities by banks, we have; sought 
to have removed the artificial restraints which have heretofore 
needlessly kept them from offering these constructive services. It 
is believed that a significant benefit will be derived for the public 
and the economy -- one which banks have been uniquely qualifiled to 
perform since they entered the fiduciary field. As we have pointed 
out many times previously, the collective investment of agency 
accounts involves no more than an economic combination of services 
which have heretofore been performed separately by bank trust 
departments. 


We have been aware from its inception of the intent of First 
National City Bank to explore the possibility of working out ja way 
of operating a commingled fund which satisfied the staff of the SEC 
that their laws were being complied with, and which did not involve 
prohibitive burdens upon the bank. We have approved and encouraged 
this course of action as we have similarly encouraged other ub- 
stantial and qualified efforts to provide these services. The 
proposed arrangement was given the specific approval of this Office 
early this year, and if it is put into operation, Regulation 9 will 
be amended to include a general provision authorizing such finds so 
that specific approval will not be necessary. It is our hope that 
this development will lead to the resolution of the difficulties 
which have existed previously and that no obstacles will be raised 
now or in the future which would serve unduly to hamper or preclude 
bank operation of commingled funds for agency accounts. | 


August 25, 1965 


The United States Treasury 


Exhibit 6 to 
Affidavit of 
Janes F. Fitzpatrick 
Civ. Act. No. 1083-66 


“SECURITIES “¢ND SXCHANCS COMMISSION 
: _ + Washington, D. C. 


See cece 

“ps STIS EEE eoseissitd 
=" — a —" 

SS RECENED 


_ “FORM N-83-2 an apr 20 1265 


: REGISTRATION STATEMENT OF MANAGEMENT INVESTMENT COMPANY 


:- Pursuant to Section 8 of 


+ HE INVESTMENT. COMPANY ACT OF 1940 


- ov 


; COSEINCLED INVESTMENT ACCOUNT OF FIRS? NEPIONAL CITY BANK 


a Law 


. (Name of Registrent) 


399 Park Avenue, Nex York, New York 


. (Aéeress of principal executive office) 


Item 2. 


Iten 3. 


City Benk on September 21, 1965 purszaent to 


the Currency. 


" Sudclassificetion of Zezistrent. 


‘ @iversified investment company. 


“the borrowing of money, the unéeruziting of 


‘securities of other issuers, the concentration 


any : s - | 
and sele of commodities or commodity Conenect =p 


| 
in securities of other investment Companies ane’ 


nfornation. 
Registrant is a collective investuent fun a 
established in the State of New vors by ‘resolu- 


tion of the Board of Directors of First National 
epplicedle regulations of the Comptroller or 


Develornent of Business. 


Not applicable. 


(a) Registrent is an open-end *nvestment | 


company. 


(b) Registrant proposes to operate as 2 


r 
Registrant éenental poiicies (includ 


ing, but not limited to, those with respect to, 
of investments in particule> in 16us vies, the 
purchase and sale of teal estate, the purchase 


the meking of loans to othe> persons, the type 


of secursties in watcha it mey invest, che per 
| 


centage of eSsets which it may iavest 


securities of any one 4ssuer, the perce 


yoting securities of any one issuer wm 
ecouire, investment in con tes for the perpdse 
of exercising contro o> management, Zavestments 


+ 
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_ Item 6. ; 


Item 7. 


portfolio turnover) are stated under che headings 
"Investment Policy" and "Investment Restrictions" 
in the sais Saocanstes comprising part of 
Registrant's Regist racion Statement on Form S-5 
under the Securities Act of 1933, filed the same 
Gate as this Registration Statement. “A copy oF 
such Prospectus is filed herewith, and all state- 
ments of policy appearing uncer the headings 
"Investment Policy” and "Investment Restrictions" 
“are heredy incorporated oy reference in this 
Registration Statement end are heredy svatved to 


be fundamental policies of Registrant. 


Policies with Resnect to Security Investmerts. 
All of Registrant's policies with respect 


,t0 security investments ere treated as fundamen- 


#22 policies under Item 4 above. 


Diversification or Assets. 


“Not applicabdle. Registrant eld no securi- 


., ties or any other assets on the ca 


tration, and its first fiscal year has not enced. 


Underusiting Commitments. 


Not eppiicadie. Registrant hes mace no com 


ments 2s un¢erwziter, end it is 2 fundexentel 


policy of Regisvrant trast its fonés witl nov be 


used in the underwriting of securities. See. 


‘Sten & of this Registration Statement. 


Mex Stesus.. 
Registrens kas not ned, to deve, = taxerie 


year. Registrant hes obsained 2 ruling of tne 


“Internel Revenue Service thet it will tbe clessi- 
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fied as an association taxadle as a corporation 
for Federal income tex purfoses end Registrant 
gntends to meet the requirements of subchapter iM 


of chapter 1 of subtitle A of the Internal 


Revenue Code.of 1954 during the current taxable 


year. = Oe ne 


Pending Lezel Proceedings. _ 


None. 


“ 


“a ee OO 


. Amount out- 
Amount held standing ex- 
E Pie 2 by regis- ¢lusive of 
722 of Amount trant or for amount shown 
+1235 authorizeé its 2ccount under 
SS poaeb at eee aie FA 
3 of par- Unlimited None . None 
-v2zion : 


: Ceritalization.* 


« As of date of filing--first fiscal year 
not ended. ; : 


Defaults ané Arvesrs on Senior Securities. 
(a) Not applicadle. 


(bv) Not applicable. 


Concensed Financial: Information. 

. (a) Not applicable. Registrant has no 
assets now and hes hed no assets, income o> 
Operating expenses during he last cen years. 

(>) Not. appiicadie. Registrant has 5 
Senior securities outstanding now end has haé 
no senior securities outstanding during the 


last ten years. 


. 


Registrant Goes now control any Cons DEY. 
2 — 


Regis strent nes no unit S of pexticipation pr 


LOS pee 


entry outsss enéing, né at the Gave of ‘the filing - 


: -of tt tais Registration Stetexent, nignt “be ceened 


on DE CSE 


<— ito be controll ed by its ors: izes end proposed. 


= invessxent 2cvise: >, Firs q On: r Berk, 


of See, 


eu York, Xeu Yor, a nations} besicing associe— 


BSSe 


+ tea, end sacer conson controe vith 4 tne foll ou 


{ 


= of inactive COR- 
ponies, nomince companies end’ compEnses tor the 
_ owners? ship: or operation of real estat ce) waich are 


“presumed ¢ to be Cirecsly o> indirect vey controlled 


by First. Ketions? city Bank within the meaning of. 


"the Investmens “Compery act of 1940: 


Percentage of 
Yotreg Power Quned 


Stete of Incorporevion : by e ‘direct vly 
or or inétrectly - 
Sovereign Power unée> by Firss owne rae supsidiery 
“the- Lews’ oF which Fettonet oz sirsto Nevtonel 
Orgeni zed .  City~Sexk =Sity Bank’ See 

: + Restonal city United Stetes - 100% 
“Ore rsees Tnvesiment “EBage Res, Pr aoe 
- Seagssetion : Corzorevion 


First Consolicered Reprdite of Souva 
“"Peasing Company” f2rica - 
Currie Leesing Repudlic of Souta 
Corporation “Dee. it OS ie onl 
Comec Seeut 


wee Be x oz Monrovia 


Jae First Nevions> Repudlic of 
kof Nez “Africa 


Inter=cvlonal Iruse Quebec 
Company . 


H.C. Andreze 2 - —_Cenade 
Company Linited 


‘Andrece Equity . Caneéa 
Investment Fund a 
Linited . 


New: York Loacoa Englend - 
Trustee Co, Limived - : 


Benque Internetionale” France 
pour L’Afrique 
Occidentale 


Banco de Honduras _ _ Hondures 
. SA. ~ 


FNCB Services Corporation New York 


Cexte Blenche ~ Delaware 
Corporation 


Exclusive of cirectors’ or shareholders’ guelizying sneres. 


International Truss Coxpeny hes an option +o ecquire en acd: gaittd 


304 of tre voting securities of Andreee Squity Investment Fund 
Linited. 


oo 


. The Sah 258 of the voting s. securities of New Yor Lonéeon | 
Trustee Co. ited are owned dy Hill, Sexuel & Co. Lintted, en 
Engit, sa cena “tn waich Invernevionsl Banking Corporation owns 

: epproxinetely a 10% interest. 


.AS soon 2s units o: 


outs tending, Pi>st Neti 

pursuent to tre BED EES of the Inves 

Company. Act of 1540, be presumed not to con- 

OUusR sucha presumption my 

" First National City Bank may de 

‘deemed to. control Regt sstrent fom the “pumposes 

of the provisic ms of the Securities act of 

1933 relating to the liability of cont> Zing 


persons rotwithsvancing any presics sion to th. 


contrary uncer tne provisions o of the Investment | 


Company Act of 2920: Reference 2s made to the 
Deny 


statements uncer 22ings "purpose" 


"Supervision nm end ees "rave 


“iJ "Yunits of Participation", "Aémission to the 


~" .Gommingleé Account", "Termination of Participa~ . 


tions", "Management Services", "Members of the 
Committee", "weatings of Participants", "S1ec- 
‘$ion of Members of the Committee", “Termination 
‘of tne Commingled AKecount” and "Status of the 
Comningled Rocoua ané to the form of Autnorize- 
tion for Commingling of Agency Accounts in the 
<" preliminary Prospectus comprising part of Regis- 
: trant's Registration Statement on Form 5-5 under 
“> the Securities Act of 1933, filed tne.same cave 
as this Registration Statement, for = state- 
iio ment of the material facts pertinent to tae 


> tt possibie existence of control of Registrant | 


:.:. by Pirst National City Bank. A copy of sucn 


Prospectus is filed nerewlth, and ali state- 


ments under the headings referred vo oove 


gling of Agency Accounts which are pertine 
to the _possidle existence of control ere here- 
-. by incorporated by reference in tais Regis- 


tration Stsetsenent. 


ovo a» 2 ane a 
euricies oF Reziscrens. 


‘Non 
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> 


Iten_16. pire tors ané Executive Officers. 


SS eee 
All of tne following persons =re menbers 
- the Committee, for Reg Registrant has 
‘ executive officers. 


: Principal Occupations Dur ng 
| Namé and Ader ess: Past Five eears 


.. Robert . Hoguet, or.* Executive Vice Presi¢ent, Firss 
*.399 Park Avenue Nationel Cisy Benk, Trust and 
New York, New Yor Investmens Division=*| 


‘Conrad F. Ahrens Vice ere » First, Netional 
399 Park Avenue : Sak Benk, rust and Invest- 
New York, New York ns D2 vist on, Investment 

: : . Reseer ren Depertment** 


John D. -Lockvon Greesurer, Generali 
570 Lexington Avenue Company; Chainmen, 1 
New York, New York . of the Genera Electr 
rs ile ac as sion “russ end otne> 
Electric trusts; Trus 

Elfun Trusts 


‘Peul*Seurel ss, “partner, Messrs. Morzis &° 
. 60 Well Strest Neveigh, Attorneys 
New York, Noi . York. —s«-s—ié‘és 7 


Hulbers W. Teipp © Senior Vice President, First 
- 399 Park Avenue Netionel City Bank, Trust and 
New York, New York Investimens Division (since 

. . Jencery 1955); Chairzen, in- 


vespnens Comat t5ee, University 
> (since Jenvery 
Jem. =Y_ 1955, 
Vic 
y oF Rochester 


€ Chaicman O. one Committse. 

&* Messrs. Hoguet end Ahrens have been assoc 
with First Netional City Bank in umes 
positions for aoe tran she.pest Five yes 
@lthough not 2t ail tines in tne positions 
snown. | 


Members of S&dvisory Boaré oF Rect sirext. 


Not epplicadle. 


ten 18. 
deen <0 


Iten 39, 


Remuneration ef Directors, Officers ang Members 
of Advisory. Boers. : : 


of Advisory EIEre. 
(2) “Members of tne C 
‘who are alfilier 


receive no re 


Committee ceteraines the remunerevio 


_members of the stee who are nov efrilt 


wita First Natt mel City Bank, and Registrant ft 
‘yeimbursec by First National City Earnkx. 
ané are 
trent's first fiscal yeer two 
thougi no remuneretion nas deen Pe 


tzxbers 2s of the Cate of filing, it i 


S$ will in the aggreseve 


om 
v 


“gees of $5,000 curing Registrant?s firs 
year ending August 32, 


for the succeeding full fisezi year. 


(b) Not eppiicadie. & agistrens nos no plen 


Incennification of Dir2zczors 
Rnere are no contracts, arrangerenss Cm 
statutes under which eny member of the C zaittee 
for Registrent is insured o> incéemnifieds sy 
Registrant against any liedility waich eny such 
member may incur in his cepecity 2s suca. 
Rrticle NINCE of the Articles of associ 
( cy Registrens?s 
invescment céviser, provices chat ay re 
heors, exseuvors or acministzreto 


€emnicied or reimoursed by F 


Borie for reasonadle expenses actully incurzec in 


ae 
=» 
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: senor . ; 
eonmection with ex action, s SP 5S 


so srimirzt, to «ich he or they be 
& parsy by reason of his deing o> having been 
e Girector, officer or exployee of Firss National 


City Benk oz of any firn, comporation om orgeniza- 


tion which he served in any suca cepactty at the 
request of First Nationel City Zenk. 
It is specifically provicsd, no 


person shall be so indemnified or 


no 
Sn reletion to any matter in such action, suit or -| 


sheli finelly de adjuéged: 


to have deen guiit Iseble for negligence or 
‘wilful miscoréuct in the perfornsnee oF ais éxtie 


to First Nevionei 


A 
ed thet no person 


in such action, | 


of 2 congmoniss sevtlensns axceps ¥ 
of 2 court oF competent Sepissiesé 
snk of & majority of she ous 
Rirst Natvionai City Bex's, ~ the Soars ‘Director, 
of seid Bens, ecsing by vote of | 
“perties to the same o> 
tion, suit o> procsesscr 
* of the whole numser> of tre Cinsctors. 
§ecicle EINTH of the irticies of Associstioa 


wets Wate! pant cz Devils - “ Sate de 2 gpa 
4ms> Netlonsi City Sar % Ve BEG 


festion o> reimou> 
be exclusive oF other rights vo 


guch person, his heirs, executors o> céninistravors, 


assy De envivi 


tent that indemnification by Farst 


Netionsl City Eenk for liability 


under the 


= - - + 
arising 


Securities Act of 1933 or the Invessnent Company. 


het ‘of 1940 is permitted to mexders of the Con-. 


nittee for Regisvrtent pursuant to tne Soregoing 


or otheruise (incluéing, without linivetion, pur- 


svent to any eppliceble steatuze o> rule of law of 


the State of New York), Registrant ts ecvised taat 
tz2 Securities end Fronense Conztssioz is of the 
opinion not such indemnification is ageinst. pudlic 
policy, x. tne Secumivties 2c 
end in the Investmens Compexy Act oF x NO, ex8. 
therefore is unenforsesbie. “iat 


Clein for such incemificstion 


tent tast such clein seeks zeit es 


Retionel City Zank of expenses 7 
Sus & - a . 


connection with the succe 


we 
oar 
25> 


= > oe a2 hs ft dane . - 
comission i5 sill of ths same opinion, . 


Z 
Myst Netionel City = zn % 2ceg 


€eemed controlling by, Pirss Nations: 


will subniv to = 


the Guesvioca ihetne ‘ = mn by 


National City Zenk is egainss proiic policy = 


Tavestuens Compery Act oF i$-0 


enforcessle, ari will de governs 
: 


a Ses dnt aa * Lene 
gxedieation oF such issue. 


" Not applicable. istrant hes ro employees. 
-es of: the date of filing end éoes not intend to 
have ary ex ployee S$, ard there is no company, with | 
relation to Registrant, oF the charecter specifies ; 


in Sect vion 2{a) (219) (442) of the Act. 


- 


Custodss: ms of Portfolio Secunisies. 


. (a) The eustedion of Registre rant?s portfolio: : 


i 
I 
b 
| 
I 
| 
i 
| 
i 
i 
| 
| 

i 

1 

| 

i 


“securt ties will be Firs’ ee mei City Benk, 399 |. 


Perk Avenue, New Yoox, X | 
res | 


(>) The exvers e> waier sneh secu+ 
rittes “will be ne 
ment Agresment, waten 
stenticlly the forma act 
y Registrent?s | Registration Stesenens on Fors 
s det of 2933, filee the sexe 
; ee es tats beetion Stesexent, end incorpo- 
lott 5 to this Registra 
tion Statement. 
to certain provisions of tne Igo SSSme 
bries stmaries therect. “ 
to Bxntds it + 5 hexrsto Tor a f 


ment of <12 the provist ms theres?, +o 
‘the folloulng 
> extiresy sy 


Waensver pa>si suler provisions 


in trei> envires vy one ereny. 


Unéer the snent, First National City Eank 


Gelivered only again 


Gisbursing agent for a1 funcs ‘eist 
perticipents. (Paragre> 
For <12 of tts se ~VEGSS fgreenent, 
eussocian 


City Bank wil 


Joon ents 2 


a 


Reximua of tuo yeers 
end will ‘consinue from 
but only +  conbinusnee is & 
wally elther by the Commivtes 
(including approve ES major 
2 the Committee who ats 
5c Netlenel City Deze) 
vote of parti hnevings a mejorivy, oF 
trent's wits of perticipasi m. he Agrecnent 
wS11 be temninedie cn 60 Czys? wr 
the Committee for Registra:t, by the vote of 
parvicinants Nevins 2 majority of Regisctnent is 
urits oz mowiet L202 o> ey 


pErelelpsvslon 


Bonk, and util temminete zutomattcaliy in tne event 


of 4¢s essierment by Mrst Netiongi City Eamc o> 
a to 
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"$f 4¢ shell not de epprovee by the vote of paxtic- 


Spants having 2 mejomity of Registrant?s units of 


participation av the first meeting of participants. 
-(Paragraph 12) AY Tee ia 7% 


BN ec . 


) “First Netionsl City Benk, 399 Park Avenue, | 


New Yors, New York, wiil be the investment eaviser 


of Registrent. 
' (pb) The following members of the Comaittee 
for Registrent (whese edéresses exe £21 399 Pork 
Avenue, New York, New Yoris) ere also effiliated | 
- wita the proposed investment ecvise> of Registrant 
by virtue of their being officers of Finst Netionel 
City Berk: Robexs L. Eoguet, Jz., Eset W. Dripp 


end Conrad F. fh 


If Registrans is ‘eorémolied by its’ prorosed 
a investment zeviser, Firsy Netione2 City Bank, the 
. subsidiaries of First Netionsl City Panic Listed In 


“item 23 of Resistration Statenent WoULE 2180. de; 
- I 
effilievec persons of Registrens sy 7easen of coxon . 


convrol % 
(c) inst Netionel City Zar wiz be 
‘Snvestment eévise> of Rexistrans pursusnt 


Menecsement - : ferred to tn pereqrey: 


i wh | tu ae fe 
of Item 22 : Heetion Ssatvensent. i 


following stetexents Deleting to censein >rovision 
of the 43 rief sumceries therco: 
Reference #7 e to Exntoit 5 hereto fom Pa 


vw 


fell end compleve sti f£ 2il of the provi- 


sors thereof, to which ell the following 


ant 
mich DAs fnz state- 


tants ere subject, End such 


entirety by such refexen 
VWaerever paxticuler provisions or & 


* at % fon te ee ase, * 
sred to, the svavenen 


2 continucus investuent 
for Registrant, nov Sinconsistens with 


investment policy. First Ne 


transactions for Rezistrant accoré 
“s Netional City. Bank will deternine 
$f eny, of Registrent's essets should 
uninvesteé and portion, if eny, 
invested Zn Government obligations. 

- Pirst Netione? City Bank wi 


Registrent fom eny compe: 


° 


trent who is not affiliated with 
City Bank and will fusnish eéminist: 


clerical services, 


“penses arising in connection with Regi 
orgentzetion, fneluéing its initia 
and qualification uncer the Fecersi s. 


end unée> other 


tet the cost oF 


qualificesion (other + 


prdlic2tion ané f or current > 


Participants, which will be paid by First National. 


City Bank) will be en expense of Registrant. ‘The 
Agreement specifies certain othe> costs, including 
the cost of independent prot fessional services 
(other than in connection with Regist rent's orgen- 
szetion) ené the cost of preparation end ésstribu- 
tion of notices to perticipents ene proxy statements, 
which will be expenses of Registrant. (Paregrepn 2) 
The provis! ons of the Agreement resgecting 

‘the remuneration of Firs Nat tional Cty Ben, for 
“its services (ineluéing its services es “eustedien) 
under the hgreex rane and ‘the proves. tons” of th 
Agreement respecting os éuration enc teraina- 
“tion ere ceserided in the third ané foursn sub- 
peregre ephs, respectively, of paeresra pn (03 of 

me item 22 of this Regiseration Ststen 
reference is heresy nade cs) sucn suDparegre nhs | 


for @ brief summery of such provisions. 


” Bas et ene Other Connections of Invests 
$é ; 


in 
vi end Tasi> Meanscemen’ 


Mme ee 
First Netstonel City Eenk, pssposed invest- 
“ment eéviser of Registrant, is a nesions tank 
: ing essociation whicn nes deen granted ¢ che migns 
to exercise fidvetery pewers. A3 such, it 
forms < wide vaziety of the functions of 2 


Commereciei tank ené trust company. 


The business and other connections fa 
subdstansia 2 nesu re of each director end senior 
officer of First National City Bank “having 


* such connections are listed below:* 


Directors end senior 

officers of First 

Netionel City Bank, - 

‘proposed investment Nature and. prin- san 
adviser to Registrant, cipal business of Nature of con- 
paving ovher connec- other compeny with nection with — 


ttons which connected othar conpany 
DIRECTORS mo 


Willien M. Batten . J. C. Penney Con- Chei=men 
: ne peny, inc. (operates Director 
reteil stores : 


Amerticen Telephon. Director 
and Telegrapn ; ; 
Company 


Jonn E, Blerwinta Deering Milliken Director 
; Inc. (manufactures ; 
textiles) 


Discouns Comporé- Director 
tion (éiscoun : 
trace benkers 


Dominick Func, = 
(closed-ené tnve 
ment company} 


Exgoton Procuction 
- Company (produces 
natural ges) 


® Nineteen owner senior officers of 
City Bank ¢o nos hive outsice busin 
tcunections of 2 sudstentiai nev 
senior officer" includes each offices: 
Ettie of seniom vice presiéent or highe>. 
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t 


iE, Blexyirth Mercantile Director 
“jontinued) Stores, Inc. 
\ : (operates reveil 

stores 


Netionel Distillers Chetzmcn of 
and Chemica: Cor- the Seard and 
poration end S2o- Director 
sidieries (produces 
_whiskies end 
-) chemicals) 


A-B'Chemicel Cor 
_ poration (menufec- 
.-tures polyethylene) 


Netions2 Helin Co>- Director 
- poration (meanufec~ : 
tures helivn:) 


Nations Pesro- Director end 
Chenical Cormpozée- President : 
.tion (manufactures 

piestics) : 


- Reactive Metals Ince. Director 
(produces titeniua 
end zirconium 


OQuens-Coming Fiver- Director 
Jes Comoretion : 
manufactures 

fiorous oo 


producs 3-5 
_ Panhenéle Eestern Director 
Pine Line Company 
ené suosiciary ¢on- 
pentes (pvsiic 
wtilicy pipelines), . 


Mextron, Inc.’ Director 
(diversified 
menufecturs>) 


ois 2 


uries M, Beinckernoff 4. C. F. Industries Director 
° @iversified méenc- 
fecturte> 


me Aneconé2 Con- Castivnan. of 
pany ené swosici~ the Soerd enc 
exies (mines, _ Director. 
emeits end fesri- 


zses non-Terccus 


inst Eznk Stock Direcvo> 
Comporesica (bank 
holéing ¢onveny) 


¢. Sverling ; ’ BASF Colors and Director 
Cheirzan C t Chemicals, Inc. 

ana affiliate 

(manufactures Cyes 

end chenicais) : 

*Hi-Alloys Inc. | Director 

(manufactures : 

tool steels) 


Inspiration Con- ’ Director 

- .solidetee Copper : 
Co. (produces fa Se 
electrolytic ; 
copper) 


. Munich Menagement Director 
Coro. (U.S. branch 
of Munich Reinsur- 
ance Co.) 


Siemens Oversees Director 
Trivestments Lté. 
: a. 


Perey Chubb, end Chud>d end Son Inc. Chairmen end 
; aaa - and effiiiates Director 
(instrence brokers 
and underwriters) 


New Jersey Bali Director 
Pelephone Company 


. 


- RB. -Gwin Follis ended O22 Con- Cngizmen of the 
: , : : peny of Caiifornt Boaxni and 


: ith _ and subdsicteries Director 


bmericen Gilsonite Deputy Cheirmen 
Company (mines of the Board and 
gilsonite) Directo> 


Cmocker-Civizens Director 
Netionai Bank of 
Sen Frencisco 


. 


J. Peter Grace tlentic Mutual In- 
: surence Co. and 
sudsiciery con- 
penies « 


Brezilien TrectZon, Director 


Megnavex Company Director 
mamifacvures 

electronic ecuip- 

. hen’) 
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%. 


. 


. : A 
J. Peter Grace Deering Milliken, Director 
(continued) : Inc. (manufactures 
: ae textiles) 
Emigrant Industrial 
Savings Eank 


W. R. Grace & Co. 

end subsidiaries 
(manufactures 

chemiceis and 

operates steamsnip 

line) : 
Ingersoli-Rend Com- Director 
peny (manufactures 

machine? 


Kennecots Cops 
Corporztion, end 
suosiéiaries (pro- 
. auces cosper 
. .products 


r 


>> 
en 


Miclene Com- Director 


Miller Brewing Com-. Direcvor 
pony (brevis melt 
beverages 

5 


* Northern Insurance 
Compeny of New Yor 


end subsidiaries 


cone & Webster, 
Incorpoz2sed 
(engineering end 
security uncer- 
writing 


fosed. e re Skies tvetcine) 


i — o eae em shee 


~o Poa 
MEnuULcc= 


tare 
vans 


mea 


rnozy Koughton 


St. Regis ?2D 2 


Hartford National 
Bank .& Trust Co. 


Southern New Ing- 
lend Telephone Co. 


Tne Trevelers In- 
surance Company 


Corpo rs 


_ subsidiary 


fectures ai 
s 


Coz. (c: 
celiuier gi 
products } 


Dew-Comning Corp. 
manutectures 
silicones) 


Ketsropoiivean lit 


insurance Comin; 


ISncoln Rochest 
Prast Company 


Matrepoliten Lit 


Insurance Compeny 


Ezst River Savings 
Bank a 
marican Srosderst- 
ing Companies, 
(television and 
réedio networks end 


movie theatre chein) 


2 
Company (luxder and 
paper produces 


} 


Chairnsn of the 
Board, Cniet 
Executive 
Officer and 
Director 


Director 
Director 
Director 


Chairmen 
Director 


Eonorazy Chéirmen 
of the Board an 
Director 


Director 


Director 


Director 


Member Advisory 
Board 


Chairman of 
Finence Committee 


and Directo> 


Director 


Director 


“Jonn R. Ximberly Kimberly-Clark 
. Corporztion (manu- 
factures cellulose 
papers : 


Wisconsin Telepnon 
. Company 


. First National 
. Bank, Neeneh, Wis. 


Corning Glass Works 
Northwestern Mutual 
. life Imsurence Co. 


Roger Milliken - Deering Miliizen, 
=, g + Inc. end suosici- 
eries (menutac- 
- ° tures textZies) 


‘W. R. Grace & Co. 

end swosidiaries 
. (menvfactures chen- 
_ Seals end operates 
steemship line) 
Mercantile Stores 
Company, Inc. 
(operates retail 
stores 


Westinghouse 
Electric Corp. 
George S. Moore ' Borg Werner Cor- Direcvor 
President poration (menufac- 
; tures euto perts and: - 
housenoid eppliences) 


Fecerel Insurance 
Company : 


Mercantile Stores 
Compeny, Inc. 

opereves retail 
stores) 


Sanodoza Fhos Altersate 
(operates reteil Director . 
stores ai 


Union Pacific Refl- Direstor 
-roed Company end 
sudsiciaries 


United Simrcrefs Dinéctor 
Comoration (menu- 

factures eirerarty 

end engines 


- "m9 = 


Moore r Director 
Corporation 


Insurance Director. 


or . General Foods Cor- Director end 
poration and sud- Caeirnan of Execu- 
sidiaries (produces _ tive Committee 
food products) 


Federal Street Fund Director 
(tax-free exchange : 
investment company) 


‘Ford Motor*Company Director 


‘Socony Mobil 041 Director 
Compeny, zinc. 


Bell & Howell Com- Director 
pany (manulacturers 
photographic equip- 
ment) 
~ = 7 
Mere@ita Publishing Director end 
.. Company (publisher Cheirmin of Sxecu- 
end oparavo> of tive Cornaivves 
itelevistion anc 
“radio stations) 35 
Zodert S. Oelman | ' Konpers Company, . Direstor 
Ine. (produces 
-eruée of1 produess) 


-Ghe Nasionel Cash  Cheizcen 
Register Compeny Director 


Pne Ohio Beil Tele- Director 


“phone Company 2 Beee ES 
Phe Procter & . - Director 
Gemoie Co. (pro-- - 

duces soaps and 

‘foodssuris ) 

Tne Winters National Director 
‘Benk & Toust Compery 


sstzles C. Parli 


att 
areovo> 


Parlin Guerlein, Inc. 
(imports perfumes) © 


Potash Impors & Director 
Chemical Corpore- : xe 

~ tion (importing . 

7 and treading) : 


Schilumderge> ‘Director | 
Iimitec (holes ty a ate 
o11 wells and 
electronic equip- 
ment companies) 


- United States & President 
Foreign Securities Director 
Corporation 5 . 
(closeé-end invest- 
ment company ) 


Richard S. Perkins . Alited Cnemicel Director and 
Chairnen of the Cozmoorasvion Member of | Execu-~ 
Execusive Committee (produces chemi- tive Cozmittee 

. ; cels end alxalies) 4 

Consolideted Eéison Trusvee end 

'Co. of N.Y Member of] 
(public utility) Finencs 

; z Committee 
Hall, Sexzrel & Co. Director 

Limited (nglish = a 

merenens dericing 

- fiz) 


: | 
New Yorx Lite Director anc 
Insurence Company . Member of 
4 aie Finenes Committee 
| 
_ Roy2l-Globe in- - Mendez of Invest- 
surence Companies ment Comaleves 
Internatione: Tele- Dir @ 
none & Telegraph  Menbde> of 
orporevion tive Cex 


Phelps Dodge Cor- Directo> 
poration (produces 
copper) 


Directo> 


atifton . Phalena New York Tele- Chairmen, 
Gs pnone Company Director end 
: Member of =xectu- 
tive Committee 


Federal Insurence Director 
Company and sud- 
‘sidiery 
Kennecott Director anc 
Corporation Member of Execu- 
subsidiary tive Comnittee 
. @uces coppe whit one 


Jones S. Rockefeller renston Pri Director 
chairs . Works Compan, 

; (finishers o 

cotton goods) 


ne 
y 
* 
f 


Mne Netionel cash Director 
Register Company 


7 Pan American Worid Director 
‘ Airways, Inc. 


Tne Aneconca Con- Directo> 


cates non- 
metais) 


Kimerly-Cie>x Cor- Director 
poration (manutac- 

tures cellulose 

papers) 

Northern Pecifi Directo> 
-Railwey Compeny 


“ 


S4aries H. Sommer Monsanto Compenay President, Chair- 
end effilsates men of Executive 

_ (produces chemi- Committee end 
cals end ofis) Director 


Prens World f£ir- Director 
ines, Inc. (oper- =e 
ates eirney systen ) F 
Liberty Mucuel Directo> 
Insurence Compéeny 

and sudsiclery 


St. Louis Union 


Proust Compaen 


giligen C. Stolk . American Can Com- Director 
“ pany and suosidi- . 
P aries (manufactures 
se containers) 
Johns-Manville Corp. Direcvor 
manufaccures in- 
sulating materials) 


teo D, Welch Bhs Communications Diresto> 
| . > Satellite Corpora- : 
tion . 
Electric Bond & . Director 
Share Conpany 
‘ (engineering and 
“Ae chemical producer) . 
Joseph C. Wilson Xerox Corporation President 
- (manufactures of- Directer 
fice copying equip- Fas 
ment) 


ne Rank Organize- Director 
Gee Linited S © 
English flim 

prosuce>) 


Rank Xerox Linived 
Englisa nenutes- 
user of office 

copying eguip=sns) 


Fuji-Xerox Corpora- Director 
tion, Linived : et 
(Japanese manufac- 
‘turer of office 
copying equipnent) , 
Messachusetts Mu- Director 
tual Life Insur- 

ance Company 


Lincolin-Rochesver> Divecte> 
Trust Company 


McCurdy & Company. Dizecto> 
(department store) © 


Rochester Gas and Directo> 
Electric Corp. 
(public utiiity) 


Smell Business In- Director 
vestuent Compen 


of New York, inc. 


Rochester Sav 
Bank 


cextO? OFFICERS 
SS 


(Messrs. Rockefeller, Moore, Perkins 2 


ebove es Directors) 


J, Howare Laert 
Vice Chairman 


notert L. Hoguet, Jr.. 


Executive Vice 
President 


Piwerd L, Paime> 
Executive Vice 
Presicent 


Yillfen I. Spencer 
Executive Vice 
Presicent 


Taom2zs R. Wilcox 
Executive Vice 
Presiden’ 


_ Ltd. 


“Great Northern 


Railway Company 


St. Regis Paper 
Company (manutec- 
tures lunbdsr and 


" paper products) 


Sinclair Oil 
Corporetion 


Andreae Equity 
Investment Pund 
(Canadien in- 


vestment company) 


< 


‘Phoenix Assurance 
Co. - 


Potieten Fomests, 
TH ee mel ye me aD 
int. Pe COUCSS F 
Junber anc desiva- 
tives) 


Jemsica Nater 
Supply Co. 


Electrochemical 
Processes, Inc. 


‘(process licen- 


soz) c. 
neoial 
Coxp2n 
‘Brivain 
Boeing Company 
(ranutactures 
airplanes) 


Colgete-Paimolive 
Company ( 

tures 5025S, CO5- 
metics) 


Mutvel Life Insur- 
ence Company of 
New Yorx 


National Distillers 


Director 


Director 


Director 


~. 


- Director 


weer ey 


-Directo> 


_Directo> 


Director 


end Chemicais Corpo- ” 


ration (produces 


whisxies anc chent- 


cals) 


v 


ey J 2 184 


Welter 3. Wriston © 
Executive Vice. 
-Presicent  . 


G. &. Cossenzo 
Senior Vice 
Presicent 


2, Newson Cutler, Jr. 
Senior Vice 
President 


donna Exver 
Senior Vice 
Président 


Stepnen C. Eyre 
Santor Vice 
Presicens 


sha. ?, Fiteseraid 
Santor Vice 
Presi€ent 


General ‘Mills, Ine. 
(produces flour and 
related food 
products) 


‘Generel Electric 
Company 


.- 


J. C. Penney Co. 
(operates retail - 
stores ) 


Owens-Zllincis 


Corp. (manufec- 
tures. glass 
procucts 


 Pmemtcen Radiator 


& Stenéard Sanitary 
Corp. (manufactures 


heesing end plumoing 


equipmens 


Trist Company of - 


* Morris County 


Conswners Power 
Company  (pudiic 


. usility) 


African-Souta 
African Investment 
Co., Limited (mines 
gold anc diamonds) 


Baye> Foreign In- 
vestments Limited 
(produces chemicals 
and fertilizess) 


Aryood Corporation 
(menufectures ¢2st 
-Metal products 


Kevreensy Lend isso- 


--eletion, Lsé. end 


sudsidterzies (holds 


reel est2se) 
J. R. Wood & Sores, 


Ine. (manufactures 
diamond rings) 
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% 


Memcer of Fi- 
nance Committe 
and Director . 


Sy 


Direcsor and. | 
Member ‘of 
Finance 

Committee 


Director 


Directe> 


Director 


Director 


Director 


Director 


Manager 


“Director 


Fobsimen, J>. Canteen Corpo- Director 
ration 
(operates autoratic 
venéing machines) 


Trensceribtesn Air- 
ways, inc. and 
subsidiaries (oper- 
ates transportation 
systems 2 


2, Kanry Muelle> 
sentor Vice "| retion 
President tures text 
paper products) 


Long ITsiend Director 
tng Comper 
(pwotic ut 


Director 


sveensr 


FS ee Assur Director 
ompeny oF N : 
~ The United Staves Director 
‘Life Insurance Con- 
‘pany in the City oF 
New: Yori 
City. Snvesving Con- 
peny’ (notes real 


Sslbart WL Tripp Xerox Comporstion Direcsor 


2. 


Sentor Vice (menutectures 
Fresicéen’t orfice covyins 


- 6Quipmen’t 


Ny de 
Dirsctsr 


tures copzosicn 

resistant ecuip- 

nent) 

Rochester Gas & Director 
Electric Corp. : 
(pudlic utilicy) 


University of eoiwemen OD - 


oe Semeee ote 


=, te = tT ems 
Rochesve> SVESonEent 


Pevsonnel of Investment Acvisers. 


ne numoer of officers (other then senor 
. officers ) end other personnel of First National 
City Eenk, Registrant's proposed investment 2é- - 
viser, essigned tO the-Benk's Investment Adwisory, 
Investment Research and Sconomies Departments. 
- (hich Depertnents will de most divectly concerned 
-with the menagement of Registrant's portfolio), - 
ere, 2s of April 15, 1965, 2s follows: 


aes “Number of Numoer of 
. Cless of * Full-Pim Part-Time 
Personnel Enolovess . Employees 


Account 28 ., Non 
BUDSLVLSOTS, wey a ~ epitroe 
counsellors anc : 

executives 


Economists, 
statisticians 
ané research 
‘personnel 
All other . 69 
personnel 
In addition, officers end empisyees of 
First Nationel City Sank assigned to other Ce- 
persnents will rende> supporting services to 


Pate tn - te ae de*, Vv te 
Regtstrens puzsuens to the Mensgemeny 


ferreé to in peregrepa (0) of ten 22 of sais 


| Registration Ssatement. 


Ramrnevatsion of Cext= Ri4ctad Daszons. 


Not eppiicedie. Registrant hes nov 23 oF the. 


date of Piling paid eny remuneretion to any Berson. 
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? 


er hall 


= — to Tee, 
ansver oO Ave 


ae ee ee 
Woe VCamveeVe 


Lonz-Tern Dds. 
20257 =s=- 


27s > ro de 
Registrens 


the rnits of participation 


perticipate in cistri 


| 


maiber of vosves 
Stee for Regise>. 


wores a > 
Bw SSS. O= 


cores 
are 


Enevicn 


tle = Se ones we 
DSesonsinasion 


Drege et feel ae 
- aoestsise sic: 


Registrans?s Registration Statement on Fora S-5 
under the Securities Bot of 1933, filed the seme 
* g@ete 2s this Registration Statement. A copy of. 
. puch Prospectus is filed herewith, end atl 
: stetenents with respect to tersinetion of units. 
‘of pertietpation ent the Cetermineszon ‘of net 
esset value of units of participation epzeearing : 
‘under stich headings ere neredy Sncomporased ‘sy 
reference in vnis Registration Ssatenent. Units 
‘of participation mey te svrensferred oniy to per- 
~gons who have velicly eppointed First Nattonel 


_City Bank eas neneging agens (see the forms of 


guthorizetion for Comingling of szency Aecornts 


incorporated by erence &S Exhinits 3(z) end 
3(d) to this Registration Stevenext) end, In the 
case of trensiers of less then e11 of ‘the mits 
aed by @ persicipent, only if efter the trens- | 
the trensferor end the trensferee will 
, units having en eggregese nas esses velo 
less than $10,000.” ate 


General Informetion es to Dissriduvion of 


Securities. 


(a) Registrant is nos umrentiy offerixs 
_ its units of passicipation.. Registrent expects 
to reise its minimum czpital of $109,000 


through an iniviel private offering of units of | 


tan 23. 
33 oY 


small group 


“of persons : suca units for 


investment. . 


— ; &) 

_ tren ots units of pez >vicipation w212 be lawfully 
offered, by F Regis strent through the offices of | 
First Netionel City Bank in New York. 


Poic cing of Securities for Seals, 


Rew: bien 6 Yai 


eee 


to be followed by Registrant 


catalan Sean 


MANS Vn 


fered to the pudlic and re 


comingies. Acco bes 


cipetions" én.t one Prel iminary Prospectus con 


prisiz ng pert of Rast stranc?*s Registration 


ee on Fors $-5 wnder the ——— ties Acs 


eens 


‘of 1933, files Ae 

tion Stetexment. h 

files hereuith enc 2212 stetenents 

stick heeéinss = heresy irs sozporet 

ue this Resiscravion Stavexsnt. . 
The method of calculesion oF 


value per unit of 


by the folloxt 


roses 


Tote 


$ 


fecounts peyebie 


feerued taxes and 


expenses 2 


Velue of net 2sssts 
Nusver of units of 
perticipsrtion outs 


vem 


rome 


wan pe> 


Ket esser e per unit 


Net esset value per unit 
édjustec fom fractions 


(b) 


There 


(c) As stated under + 


butt 
Prezamine=¥ - Prospse 
“‘long-tera capive et 
- Regt 
pertics; 


tess 


Soe. 


Bo*S Secu 


est) 


koma o) 


“entirely in cash. 


Pad acasrene 
Pe 


Securitviec 


Yo. 


-100.09 


Seen 2% 


ene pexticipint e 


$3,000,000.00 

"2,000.00. 
300.00 

$3,002,300-00 


. 


100. 00 


3.200.909 


* $3,06 995120008 


_ 300,000 
"$20.00365 


Sinz 


$20.00 


as 


=é, 


will de no szles ic2 
g “Distmi~ 


tne heacing 


ms end Federel Tax Status” in. Register emt iS 


cous, é.ssrtbutions of net 


gains resiizeé fron | te 


umisies will 


reel on 


— pal 


- 


a0 ann too 
“ 2 


Pe 


- 
Lecvs 


2 pay 


- 


=v 


227356 


Deerercs Commissis 
~~ =m SS5LS2 


ee. 


5 
3 2n6 
so 


fp 


Rosie 


29 


= 
tons. 


xh CZty Bez 365 Perk 4 


© parece 


2 
~ 
Re Seve’ 


sy 2S Registrent?s vOory 
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. NebSonel City Eark uli sistrans (other, than 
that of principe? unde 


- (b) First Nett rel City Eenk eets es in- 


vestuent ecdvise> to Nations2 Variable Annuity 
Compery of 
"Ketionsl Veriadle smnuity C ‘y of Floz 


Spectsi Account, ¥ 


% elso acts a3 in- 
Soulty -ancuity Life In- 
surence Comper, 
vestmens compeny under the 


Ret of 1940. 


Firs’ Netlons2 City Bank elso ects cs in- 


- > 
Jowe ade 4 = ra 
vestaent ad metenc’s sntiiles 


petuel Fens, N.V., en investment company OFsSs- 


stents Intilies, 


eniy to pe>- 


resis 


mov citizens 


wholly-omed 
* Gonedsen subsidiary of 


poretion, waich is in tusi wholly owed by First 


an toe ante 


KNettonsi City = matsnes investrent eavice 


Jn%, < ve feos, oa . Pla Pk nm Kanto, 
with respect to smemican securivies to smeerné- 


- > 


& ~—— = ve Saeele : T=. Pe oy 
Stone) Ferd Distributors Limivec 


es investaent aecviser to soe Bovity Inves>- 
n iavesdxent compeny. 


Menegement of P 
Information with respect to each éirector 


end sentor officer (1.e.; eech officer wita 
the title of senior vice presicent or nigner)- 


_of First Netione2 city Benk is furnisnec in 


the following tabdle: 


Positions end Positions er, 
yice end principel offices vita offices with 
wusingss Eccress underurite> Registrant | 


. <* 


ST2SCTORS 
pes 


‘NJisan i. Betvten Pirector 
3302 Avenue of the Americas Dare 
ss York, New Yorx 10029 .- 

e 


*onn BE. Bieruirvh 
3) Parx Avenues fk 
Yay York, New York 20025 


~azles KE, Brinckernoft Director 
35 Broscuey = : : 
"aa York, New York 20004 


2. Sterling Brnnell Chairman 
Ir) Park Avenues : Creéit Policy 


cat York, New Yor 2 Committee end 
; Director — 


dezey Chub 
33, corn Sv: 


jt wr 


Director 


106938 


i. &fn Foilis Director 
-25 Bush Stress ‘ 


--2 Przneisco, C2iiforata 942290 


- 2ster Grace 


fc> Souere 


"2, New York 20005 


Diresto> 


3 20 Rnockefellsr Plaza 


vex Yor“, Now York 10020 


z ectieus 05208 
frory Fougaton 
qi? Piith Avenue 
Yen York, Red Yorx 10022 


George P. Jersins 

One Mecison Avenue 

yey Yoru, New York 10020 
e 


Joon R. Kimberl; 
Yorth Leke Street 
“sensh, Wisconsin 54957 


Reger Milliken 
234 South Fairy Avenue 
Soarcandurs, So Carolina 29302 


Rome S. Moors 
393 Perk Avenue 
waa York, New York 10022, 


Carries G. Morvimer 
250 Korva Stress 
waite Pleins, Xew Yor“ 20502 


Zebert S. C2lmen : 
South Mein and X Streets 
Szyton, Onto 45409 
Srerles C. Periin 
0 Sxchens2 Plese 
Seu York, New York 10005 


Director - 


- Director 


Directo> 


2° 


Director 


Director 


_ Director 


Director 


President and 
Director 


* Directo> 


Directo> 


Richard S. Perkins 
399 Perk Avenue 
Nex York, New York 10022 


clifton W. Phelen 
140 West Streev  - * 
New York, New York 10007 


James S. Rockefeller 
+ 399 Park Avenue 
' New York, New York 10022 


Cherles H. Somer 
800 N. Lindoergh Boulevarc 
St. Louis, Missours 63166 .. 


William C. Stolk 
ik Sutton Place Souta 
New York, New Yor« 106022 


. Leo D. Welch . 
One .Rockefelle> Plez2, Room 
New York, New Yor« 10020 


Josepn C. Wilson 
1250 Midtovn Tove> 
Rochester, New York 


360% 


SENIOR OSPEC=ERS * 


(¥ass>3. Rockefeller, 


Moore, 
ebdove 2s Directors) 


J. Zouerd Leerti 
399 Par Avenue 
New York, New York 16022 


i. Halszy Sook 
399 Par: Avenue 
Sou York, New York 10022 


aang 


1256 


- Chairmen of 
the Executive 
Committee and 
Director 4 


> Director 


-Chairnan 
Director 


* Director 


Director 


Director 


Directo>. 


perkins and Burnell i 
Vice Cheizr=aan 


Executive Vic: 
Presicent- 


zeders L. Hoguet, Jr. 


399 Pers avente 


Yer York, New York 100z2 


séverd L. Palmer 
399 Park Avenue 


. Mer Yoox, Nev York | 


gititen zr. Spence> 
55, Wald Strese 


ge tore New “york : 


Srom2a "R. Wilcox 
399° Park Avenue 
Yew York, New York 


yolter 5. wr anton 
399 Per Avenue 


Yay York, Ne w York 


zernzrd T. Stove 
399 Park AVeECS 
Yaz York, Ne ou York 


Delnons K. Pfeffer 
55 Wall Street 
gen Yor, New Yor 


srl ¥. Desch 
35 Perk Avent: 


S28 Yori, New York 


teif BH. OTsen 

359 Perk Avent 
Wars YY, ae Vos’, 
Maw Yorx, New York 


3. Sherzen Aée=xs 
9 Perk Avent: 
Se# York, New York 


sora 5, Arnold 
299 Perk Avenue 
Sax Yor Oo - Xow York i 


pregeie 


ort: New York 


a cay 


Executive 
Presicent 


Executive 
Presiden 


Executiv 
eaeatoans 


‘Executive 


Presiéent 


-" Executive 
. Presidens 


. Comptroiler 


Senior ace 
President 


PS ; 


“Senior Vic2 


Chairman, Com- 
mittee for ¥ 
Registrént 


None 


President end 


Economise 


Senior Vice. 


President 


. Santor Vice 
: President 


Ssnio> Vice 
President 
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CG. A. Cosvanzo 
. 399 Perk Avenue 
Yeu Yor“, Kew Yorx 10022 


5. Newton Cutler, Jr. 
399 Dark Avenue 
-Xew York, New York 10022 


leren A. Erickson 
399 Park Avenue 
New York, New York 10022 


John Exter 
3969 Perk Avenue : 
New York, New York 10022 


- Stephen C. Eyre 
399 Perk Avenue 


Yeu York, New York 10022 . 


- : e 
Robert W. Peegies 


399 Park Avenue 


New York, New York 10022 


Jom F. Fitzgerald 
399 Park Avenue 
New York, New York 210022 


Henry M. Zudshaan, Jr. 
30 Park Evenue Nie 
ea York, New Yor 10026 


Janes F, Jafirey - 

399 Perk Avenue : 
Yew York, New York 10022 
Morris 0. Johnson 

399 Park Avent> 

Mew York, New York 10022 


Zomer C. Letarop 
399 Park Avente 


New Yor, New York 10022 © 


Senior Vice 
President 


Senior Vice 
President 


- Senior Vice 


President 


Senior Vice 
President 


Senior Vice 
PresicensS 


Senior Vice . 
President 


 Sentor Vice 


Presicent 


_ Seator Vice 
Presicent 


Sentor Vice 


Presicent 


Senior Vice 
President, . 


Senior Vice 


‘ president - 


Vier ° ve". Sentor Vice 
Perk Avenu . : Presidext 
New Yor 10022 : 


_Eoan W. Pyne | _ 7 nee (2) + Senfor vice 
399 Park avenus ./ | President 
Ken, York, Kew York 10022 


: . Sentor Vice None 
399 Perk avenuc Sie President . 
New York, New Yor : ; 


Georz2 C. Scott .. » Senior Vice 
399. Park Avenue _ President 
Hex York, New York 4 te . 


Senior Vice 
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FIRST NATIONAL CITY BANK 


Tos ‘Connittee for “commingled “Investment. “Aeegunt 
2 


.Tnis will confirm the grrangenents for management, - 
* supervision and custody of the funds of customers invested 
through the Commingled Eon Account (the "Conmingled 
Recount"), as follows: > aie ‘ 
2. Investnent Menagenent Services. First National 
‘City Bank (the Bank") will manage the investment and rein- 
vestment of funds in the Commingled Aecount. Specifically, 
. the Bank will maintain 2 continuous investment program for 
the Conmingled Account, not inconsistent with its “tnvest- 
ment policy as set forth in the registration statement of 
the Commingled Account, as from time to time merece under 
the Investment Company Act of 1940 and in the prospectus of 
* the Commingled Account currently in use under the Securities ” 
Act of 1933. The Bank will determine what securities are 
to be purenssed or sold for ‘the Conningled Account an@ will 
execute transactions for the Conmingled Account accordingly. 
The Comningled Account will have the benefit of the invest- 


tent analysis and Descent: the review ‘of current economic 


. 


y arts aes 


condétt rons and trends and the consideration os long-range 


investment policy now generally available to investgent 
advisory customers. of the. Bank. The Bank will determine = 
what portion, if any, of the Commingled Aecount should be 
held uninvested and what portion, me any 5 should ‘be ine 
vested in Government obligations. 


2. Allocation of ¢ Costs and Expenses. ae 
of your Committee who are officers or employees of the = 
“Bank shail receive no separate compensation for their ser- 
Shon for ess Commingled Account. The Bank shall, however, 
reimburse the Commingled Account for such compensation and 
expenses, if any, &5S the Committee shall have, authorized to : 
be paid out of the Commingled Account to any menbder who is 
not an officer or enployee of the Bank. The Bank wit ture 
nish, without expense to the Commingled Account, such 
* gaministrative and eleriéal services, including the. ealeu-- 
‘Jations of asset waruces that, are required to be made. for 
the Commingled Mecount. and such office space and facktt- 
ties as may be required, and a maintain up-to-date 
recorés of the Participants in ‘the Commingled Account, 
their addresses and the extent of their participations. 
; Except to the extent required by the Comptroller of the 
Currency to be paid by the Bank, the fo. lowing anounts = 
wilt be paid directly from’ ‘the ‘Conningled Account: 7 ) 


OQ; brokers conmissions, z. ’ 
"155 5: 


oe 


(bo) cost of independent professional services, 


such as legal, auditing or. accounting services, 
(c) taxes or governments fees attributable 
to transactions for the Commingled ROCCE or to 
income. from Commingled Account, assets, : mene 
(ad) cost of maintaining the registration and . 
qualification of the Commingled Account under laws — 
administered by the’ Securities and Exchange Commis-. 
sion on under other applicable regulatory require- 
ments (except that the cost of printing, publication 
and distribution of current reports to Participants 
will be paid by the Bank), end 
e) cost of preparation and aistripution of 
“notices to Participants and proxy statements. 
The Coningled Account shell in no event be charged with 
any costs, fees or other expenses arising tn connection _ 
with the organization of the Commingled Recourse including 
its initial registration and qualification under the 
Investment Company Act of 1940 and under the Securities 
Ret. of 1933, the initial determination of its tax status 
and any rulings obtetned for this purpose, its init£al renis- 
tration and qualification under the lavs of any State or its 
approval by the United States Comptroiiet of ‘the Currency or 
any. other Federal authority, and all of such costs. fees and 
expenses have deen or will be paid by the Bank. 


- 15& - 


3. custody anid Safekeeping. The Bank wild have | 

custody of and keep safely at all times the asets of the 
‘Conningled Account. Securities ineluded among such assets 
(other than bearer securities) shalt be registered in the, 
name of the Bank or one. of its epiatencs nominees, with ve 
or without indication of fiduciary capacity. The Bank 


shall be. fully responsible for. the fidelity and liabiii- 


. 


‘ties of any Such nominee. ane plier a See Sie 


a 4. Transactions in the Neonates All transac- ‘ 


tions of purchase or sale for the Commingled Account shall 


. be promptly, reported to the Committee by the Bank. Except 
for (1) exchanges of. securities held in the Corimingled Ac- 
count for other, securities in connection with any ‘proper. ly z 
authorized reorganization, recapitalization, mergers con—— 
Tone oe split-up or combination of shares, change of ; 
par value, conversion or otherwise, (14) ‘any “exchange of 
‘securities in temporary form for securities in definitive 
form, (444) the surrender of bonds oe other obligations 
at maturity or when called for. redemption, or (iv) the 
surrender of securities to representatives, of all holders 
of securities of the same class for. their protection in- 
reorganization or similar proceedings, securities hed 
for the Commingled WEEE shall be deiivéres only against | 


payment . ie tal oa r 


(a) in lawful money of the United States paid 


to the Bank or its agent, - 157 - 


(b) by certified check upon, or treasurer’ s 
or cashier's check of, a New York ‘bank delivered 
to the ‘Bank or its agent, or ~ amie ae 
(c) if delivery is made in New York, by 
eredit to the account of the Bank or its agent by 
the New York Stock Clearing Corporation, ; 
“provided, however, that the Bank or its agent. may accept 
an uncertified check in the case of any transaction where 
the payment involved does not exceed $1, 000. Orders to 
sell securities for the Commingled Account will be placed 
- only with esvabitshnes brokers or dealers. The Bank widd 
maintain ne its Rene Department one or more Cash ac 


counts, identified as assets of the Commingled’ Aecount and 


; . 
tre eee corey ree corners ame mrewniTe teen OO CS LEAT SLE LT TLL LE CLOG TTS A OE 
’ . ‘ 
. . , é : 


‘subject only “to draft or order by the Bank as custodian or 


agent. All monies received by: the Bank by or for the Conm- 


. mingled Account shall be deposited in said account or 


accounts. . ae tar 
a 5. Collections. The Bank will collect, receive 
and deposit for the Commingled Account all income and other 
payments: with respect to the securities in the Commingled 
"Recount, will execute ownership and other cer ee “and 
affidavits for all federal, state or’ ‘local tex. purposes, 
“and | will take all other action necessary in connection Manes 


the collection, receipt and deposit of. such. “EIncone ang ovner 


payments, including but not limited to the. presentation for 


= 158 - 


“Te 


. 


“ ae . 
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payment ef all coupons and other roses items requiring’ 
presentation on all securities which may mature or be. 
called, redeemed, retired or otherwise become payable and 
the endorsement for collection by the Commingled Account 
of all ehecxs , drafts or other negotiable instruments. 
The Bank will receive and collect all stock dividends, 
rights and other similar itens. ae 

6. Distributions to Partic cipants. ‘The Bank 
will, in accordance with instructions of the Committee, act 
as paying or disbursing arent for all funds distributed to as 
Participants whether: as income, profits, amounts ‘payable on 
terminetion, or sthervise. : Sn ts | 

<7. Proxies, Notices, ete. ‘The Bank will promptly 
transmit Boatne Committee all notices, proxy forms and proxy | 2 
statements and all other requests and announcements fur- 
nished to the Bank or its nominee as SOE holder of 


4 ‘securities in the Commingled Account and wid execute and 


deliver or cause its nominee to execute and deliver such — 


proxies or other authorizations in such manner as the Com- . 


mittee shall direct. 
~ a oaeSe Disbursements. In so far as funds are avail- 
atie in the Conaingled Account for the purpose, the Bank 
will disburse from such funds amounts required to pay such 
bills, statements and other obligations as are payable out 


of the Commingied Account pursuant to the provisions of 


- “159 --% 


e . 


——_——— Se ee - eT: ee 


ee PT - 


paragraph 2 hereof or as are otherwise approved by the 
‘Committee, such approval to be evidenced by the record. of. 
the minutes of a meeting of the Committee or by the signa- 
ture of two members thereof. i 
9. Books, Records ané Accounts. The Bank will | 
5 maintain proper books of account and complete records of 
all transactions in the Commingled Account | (whetHer in the 
investment account ce. the deposit: account ) and will render 
stateme nts” or copies “chereof from time to time as requested 
by the Committee or as may otherwise be. required by law. 
fhe Bank will assist in the preparation of reports xe 
‘Participants, to the Securities and Exchange Commission, 
‘to the Comptroller of the Currency and to others, and in 
all audits of the Commingled Account. 

; 10. Compensation of the Bank. For all services 
to be rendered and payments to be made by the Bank 2s de- 
seribed in this acreenent, the Bank shall be entitled to. 
“withdras from the Commingled Account as of the last dzy 
of each fiscal quarter and pay to itself a fee of 1/8th 
of 1% of the average of the net asset values of the Com-- 

. Ringled | Account taken on each valuation date throughout 
"the quarter for purposes of determining the asset value 
of units of participation, and no MODS. 2s for any reason 


the Getermination of such asset are has been lewfully 


suspended for a period RLS any such: eaters the 


+ 160 - . 


Bank's compensation payable at the end of such “quarter 
shall be computed on the, basis of Eas value of the net 
assets tn the Commingled Account as last determined prior 3 
to such quarter. 21% aa =a . ; 

11. Avoidance of | Inconsistest Positions. |. In con- _ 
nection with purchases or Bates of securities for. the Com- 
mingled Account, neither the Bank nor any of its “atrectors 
officers ‘or employees will act. as a a principal or agent or 
receive any commissions. The Bank will not itself becone 
a Partiespant in the ees Account. Where the Bank is” 
called upon to give advice to its customers concerning the 
-Commingled Account, it will act solely as investment ad- 
“yiser for ‘such customers with. disclosure of the position of: 


: the Bank with respect to the Conmingled Account. FS oe x 


—— 


12. Duration and Termination. This Agreenent 


shall remain in force until becember 31, “1967, and | 


‘from year to year thereafver, but only so long 2s such con- 


- tinuance is approved at least annually either by the 
“Committee, RST SDSS approval by a majority oF snes 
Committee who are not persons affiliated with the Bank, or 
by the vote of Participants having a majority. interest in 
-the Commingled-: Account. This’ agreement may, on 60, days’ 
prior written notice, be terminated at any time without the 


payment of any penalty, by the Committee, by the vote or 


Participants ae a majority interest in er Conmingles 


6 le— 


Account, or by the Bank. This agreement shall automatically : 
terminate in the event of its assignment by the Bank or af 

it shall nov ‘be approved’ by Participants having a majority 
interest in the Commingled Account at the first meeting of 
the Participants. In interpreting the provisions of this 
‘paragraph 12, the éefinitions contained in Section 2(a) of 
the Investment Company Act of 1940 (particularly che defini- 
tions of "affiliated pencont and "assignnent") shall be 
applied, excen= that 2 "majority interest" in the Commingled 


Account shell mean more than 50% of the units of participa- 


tion into which the Commingled Account 4s at the time divided. 


13. Amendments $ Hereof. No provision of this 
agreement may be changed, waived, aischarged or terminated 
orally, ‘but only by! en instrument in writing ‘signed by ‘the 
" Bank, -and no amenément of this agreement shall*be effec- 
tive until approved by the vote of Participants having a 
eons {nterest in the Commingled Account. 
if the foregoing conforms to your understanding 
of the arrangements, please so indicate by signing che form 


of acceptance on the accompanying counterpart hereof. 


FIRST NATIONAL CITY BANK 


— ee en ee 


| 
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James F. Fitzpatrick 
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FIRST NATIONAL CITY BANK 


i 
. t ies 

To: Committee for Commingled Investment Account 

This will confirni the arrangement: for ineluding in’ 
the. " Commingled Investment Account (the "Commingled Ac- | 
‘count") funds of customers of First National City Bank (rhe. 
"Bank") as follows: 

1. You agree that, CROSS to the extent othersise 
SOROS vy +2¥ or inconsistent with the provisions of che 
prospectus of the Commingled Account currently in us? unde> 
the Securities Act of 1933 (the "Prospectus”), participation 
in the Com mingled Account will at ali times be available et 
the request ‘of appropriate officers of the Trust and Invest- 


ment Division of the Bank to persons who Dave Meee) ap- 


Y pointed the Bank managing agent pursuent rote) an appropriate 


" authorization for commingling of agency accounts es described 


_ in or attached to the Prospectus. L 
2. Participation in’ the conningleé Account wil be 
available at net asset value, determined in accordance with 


* 1 


es - 2°163 = * Beast 


the Prospectus. : , oe ae 
= The Bank | BEncCe not to give any information or 
to make any representations “with respect to the Commingled 
Account other than the information and representations con- 
tained in the ERospeceus or related registration statement. 
The Bank further agrees to comply with all applicablé re- 
strictions of governmental authorities with respect to any 
publicity to de given’ to the Comminglee Account and to the 
mee by which participations in the Comme oe Account are 
_to be made available. ; 
kh, This agreement shall ‘remain in force unti1 
December 31, 1967, and ‘from year to year thereafter, but 
only so long as such continuance is approved at least — 
annually either by the Committee, including specific ap- 
proval by 2 majority of the Committee who are not persons 
affiliated with the Bank, or by the vote of par ticipants 
-having 2 majority interest in the Commingled Account. This 
agreement may, on 60 days" prior written notice, be ter- 
minated at any time without the payment of any penalty by 
> the Committee, by the vote of par ecipemts having 2 majority 
interest in the Commingled Account, or by the Bank. This 
agreement shall automatically terminate in the event of its 
oo by the Sank. -In interpreting the provisions of 


this paregrépn hk, the definitions contained in section 2(a) 


of the es Company Act of 1940, particularly the 


- 164 - 


definitions of "affiliated person” and "assignment", shall 
be applied, except wee a "majority, “interest” in ene Com- 
mingled Account shall, mean more then 50% of the units of 
participation into which the Commingled Account . is at the 
time divided. ; a 
5. No provision of this agreement may be ~ 
changed, waived, ‘ aischarged or terminated orally, but only 
‘by an instrument in writing signed. by the Bank.. 

6. This agreement has been entered into in view 
‘ef the Securities and Exchange Commission's position that 
the Bank be regarded as statutory principal underwriter of 
the Commingled Account. By entering into CS agreenent, the 
Bank does not Concece that it is the principal ‘underwriter 


of the Commingled Account. 


' If the foregoing conforms to your ‘understanding of 
the. arrangement, please so indicate by signing the forn of 


acceptance on the accompanying gounterpart hereof. 


FIRST NATIONAL CITY BANK 


The foregoing 1s confirmed and accepted as of the’ 


feee le. 


. 


—— an seal a ee 
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Committee for the Commingled Investment 

Account of First National City Bank 
399 Park Avenue : 
New York, New York 10022 


Dear Sirs: i 
: We have acted as counsel for First National City 
Bank in the establishment of its Commingled Investment Ac- 
-eount (the "Commingled Account") and are counsel for the 
_ Commingled Account. We have participated in the prepara— 
tion of the Registration Statement on Form S-5 filed by the 
Commingled Account with the Securities and Exchange Com- 
mission under the Securities Act of 1933-on April ~ , 1966, 
- and the amendments thereto (the "Registration Statement"), 
--with respect to 500,000 units of participation in the 
Commingled Account. : : 

In so acting, we have made such examination of law 
and examined such records and documents as in our judgment 
are necessary or appropriate to enable us to render the 
opinion expressed below. : : 


We are of the following opinion: 


_ 2.- Phe Commingled Account is a collective in- 
_vestment fund duly organizeé and existing pursuant 
to epplicable regulations of the United Stetes Comp- 
_ troller of the Currency. : . 


: "'2. Upon admission of the funds of a partic- 
ipant to a participation in the Commingled Account, 


. <i ) ~ | ~ 
such participant will have a lewful, fully ae and 
nonassessable interest in the Conmingled Account. 


We hereby consent to the use of this opinion as 
an exhibit ‘to the Registration Statement end to ‘the use 
of our name as "Legal Counsel" in the Prospectus consti-. 
tuting Part I of the Registration Statement. In giving 
such consent, we do not thereby admit that we are within 
the category of persons whose consent is required- under 
Section 7 of the Securities Act of 1933 or the Rules and 
Regulations of the Securities a rere Commission 
thereunder. a 


“Very. truly ee 
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Purpose 


To ‘make First National City Bank's investment advisory services 
available to investors with $10,000 or more: 


ot Investracnt Policy 


To invest principally in common stocks and convertible securities 
offering opportunity for long-term growth of capital and of income. 


Participations 
Participations acquired and withdrawn at net asset value. 
No charge for admission or withdrawal — each dollar received — 
participates in full. teat : 


Minimum participation accepted—$10,000. 
Optional additions—$1,000 or moze. 


cd 


THESE SECURITIES HAVE NOT BEEN APPROVED OR DISAPPROVED BY THY 
SECURITIES’ AND EXCHANGE COMMISSION NOR HAS TRE COMDMSSiON 
PASSED UPON THE ACCURACY OR ADEQUACY OF THIS PROSPECTUS. 
ANY REPRESENTATION TO THe CONTRARY IS A CRIMENAL OFFENSE. 


a Ee PROSPECTUS / JUNE 14, ~~ 46 


No person kas been authorized to give any 
information or to make any representations otuer 
than those contained in this Prospectus in con- 
nection with the offer contained in this Prospectus . : an FT" sis 
and, if piven or made, such icfonnation or rep- 5c bg NY eS i 
resentations must not be relied upon as haying = eee Ansa 
been authorized. This Prospectus does not con- ie A oS 
stitute an oftcr of, or 2 solicitation of an ofer to : : ACCOUS i 
- gequire, units of participation in the Commingtcd . areaets ] = 


Jnvestmeat Account in any State to anyone to nUdee Bety pateler peal apa 
whorm it is unlawful to make such an offer or ae ae 5.3 of 
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of 


COMMINGLED INVESTMENT ACCOUNT 


FIRST NATIONAL CITY BAN 


Purpose 


In order to make its investment advisory setv- 
ices and expericnce in' managing equity port- 
folios available to a larger number of customers, 
First National City Bank (the “Bank”) accepts 
eustody and investment discretion 2s to accounts 
with a minimum amount of $10,000 pursuant 
to an agreement signed by the customer authoriz- 
ing the Bank to invest such funds, together with 


Supervision of the Commingled Account is in 
the hands of a committee (the “Committee”) of 
three officers in the Trust and Investment Division 
of the Bank together with two individuals who are 
_ not affiliated with the Bank. The Bank is respon- 

- siblé for the management of the investments in the 


Investment Policy 


The policy of the Commingled Account is to 
invest in securities which offer the opportunity for 
long-term growth of capital and of income. In- 


_ Supervision and Managernent 


the funds of other customers who have given the 


“Bank the same authority, in a single coliective 


account (the. “Commingled Account”) in which 


- each such customer shares in proportion to the 


amount of his funds which are included. (A 
detachable form of authorization for an individ- 
val account is included in this Prospectus at pase 
13.) : 


z : ‘ 
Commingted Account, as more fully described 
under the heading “Management Services”, and 


_ the full facilities and resources of the Bank are 


available for investment analysis and research, re- 


_. view of current economic conditions and trends, — 


vestments are made principally in common stocks ~ 


and in securities convertible into common stocks, 
but, depending upon ‘the interpretation by ths 

- Bank’s Trust and Investment Division of busi- 
ness, economic and market conditions, all or 
part of the funds of the Commingled Account 
may be invested at any time in other securities, 
including corporate preferred stocks, bonds, 
debentures or other evidences of indebtedness, and 
obligations issued or guaranteed by the United 
States or an instrumentality thereof. 


and’consideration of long-range investment policy. 


The funds in the Commingled Account ere 
invested in 2 carefully selected portfolio diversified 
among various industries, and it is not intended 
to concentrate more than 25% of the Commingled 
Account in investments in any one particular 
industry. Purchases and sales of securities will 
be made on the basis of investment considerations 
and not fer short-term profit. 

The foregoing investment policies and the 
investment _ restrictions stated below mzy be 
changed oaly when permitted by law and con- 
sented to by the vote of a majority of the units 
of participation in the Commingled Account. 


Investment Restrictions 


Funds in the Commingled Account will not be 
psed in the underwriting of securities, or applied to 
the purchase of real estate, interests in real estate 


investment trusts, commodities or commodity con- 
tracts, or Invested in companies for the purpose of 
exercising control or management, or invested in 
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the securities of investment companies. Funds 
in the Commingled Account will not be lent to 
others, although they may be applicd to the 
purchase of bonds and debt securities of a type 
publicly distributed or customarily purchased by 
institutional investors. The Commingled Account 
will not acquire any sccurity or other property if 
immediately after such acquisition and as a te- 
sult thereof the following requirements would 
_ not be met: at least 75% of the total assets in 

the Commingled Account taken at market valuc 
are represented by cash and cash items, secu- 
ities issued or guaranteed by the United States 
or an instrumentality thereof and other securi- 
ties which, as to any one issuer, do not tep- 


For convenience in determining the proportioa- 
ate interest in the Commingled Account of each 
participating customer (“Participant”), the Com- 
mingled Account is divided into units of equal 
value, and the proportionate interest of each Par- 
ticipant is expressed by the number of such 
pnits allocated to such Participant. (In the case 
of joint accounts, the term “Participant” refers to 


. both customers or the survivor of them.) Each — 


unit represents an equal interest in the Com- 
mingled Account and no unit has priority or 
preference over any other with respect to 


any liquidation of the Commingled Account or. 


any other rights or privileges. The total number 
of units of participation is not limited. Fractions 
of units, carried out to three decimal places, are 
used, and references to a “unit” or “units” in- 


; Determination of Net Asset Valu2 


_ The original value of each unit of participation 
upon the establishment of the Commingled Ac- 
count was arbitrarily set at $10, and Participants 
included prior to 12:00 midnight,. New York 
time, June. 13, 1966, acquired one unit for 
every $10 invested. Thereafter, the met asset 
value of each unit is determined as of the close 


Units of Participation 


resent moze than 10% of the voting securities 
of such issucr or more than 5% of the value 
of the totel assets in the Commingled Account. 
The Commingled Account will not engage in 
margin transactions or shott sales, participate 
in a joint trading account,| or borrow money. 

The Commingled Account is also subject to 
applicable rules and regulations of the United, 
States Comptroller of the Cyrrency and is regis- 
tered under the Investment Compaay Act of 1940. 
Such registration does not inyolve any supervision 
by the Securities and Exchange Commission of 


‘the management or investment practices or poli- 


cies of the Commingled Account. 


| ‘ 
| 


clude the fraction or fractions thereof, if any. No 
Participant has or is deemed to have exclusive 
ownership of any particular asset or investment 


_ of the Commingled Account. 


A receipt is issued to each Participant showing 
the units of participation credited to his account. 
The receipts are not themselves transferable. 
Units of participation may be transferred only 
to persons who have validly appointed the Bank 
as managing agent, by application to the Bank 
accompanied by the surrender. of a receipt cover- 
ing the units to be transferred. Transfer of less 
than the total participation of a Participant is per- 
mitted only if the aggregate net asset value both 
of the units remaining in the transferor’s account 


- and of the units in the transferec’s account after 


the transfer is not less than $10,000 each. 
= : 


-| 
I 
| 
| 
I 


‘of. business on each of the specified valuation 
dates by dividing the net asset value of the Com- 
mingled Account as of the close of business on 
such valuation date by the number of units of 
participation then outstanding, the result being 
adjusted to the nearer cent. 
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The valuation dates as of which the net asset 
value of the Comming'ed Account is determined 
ate: (a) every Tuesday! (commencing Tuesday, 
June 14, 1966), if a dey (a “Business Day”) 
on which both the Bank and the New York 
Stock Exchange are opsn for business, or if 
pot 2 Business Day, then the next succecding 
day which is a Business Day, (b) any other day 
(commencing Wednesday, Junc 15, 1966) as of 
Which tHe net assct value of the Commingled 
Account is determined for the purpose of permit- 
ting terminations 2s provided under the heading 
“Termination of Participations”, and (¢) in any 
event, on the last day of February, May, August 
and November in each year. The Committee 
shall be free at any time and from time to time 
to change the valuation dates described in clause 
(a) above upon 30 days’ notice to the Partici- 
pants, provided that the frequency of such valua- 
tion dates shall not be jdecreased to less than a 
weekly basis without the consent of Participants 
having at the time of consent more than 50% of 
the-units of participation. 

The net asset value of the Commingled Ac- 
count is an 2mount which reflects calculations 
made as follows (with estimates used where 
necessary or appropriate): 

(1) A security listed on a national stock 


exchange js valued on the basis of prices or 


quotations on such exchange on the valuation 
date, or if such exchange is not open on such 
date, then on the basis of prices or quotations 
on such exchange on the next preceding date 
on which such exchange was open. If sales 
are reported for the date as of which the 
security is to be valued pursuant to the pre- 
ceding sentence, the security is valued at its 
last sale price on such date; if no sales are 
reported for such date, the security is valued 
- at the mean of the closing asked and bid 
prices on such date. (If a security is listed 
on two or more national stock exchanges, one 
of which is either the New York Stock 
Exchange or the American Stock Exchange, 
the prices or quotations on the New York 


Stock Exchange or American Stock Exchange 
are uscd.) 

(2) A security which is not listed on a na- 
tional stock exchange but which.is traded in 
the over-the-counter market is valued at the 
mean of the closing asked and bid prices on 
the valuation date (or on the next preceding 
date for which such prices are availoble if 
not available for the valuation date) supplisd 
by two or more dealers making 2 primary 
market in such security. Every other <ssct 
of the Commingled Account is valued at its 
fair mexket value as of the close of business 
on the valuation date, determined either by 
reference to values supplied by a generally 
accepted pricing or quotation service or by 


taking into consideration quotations furnished _ 


by one or more reputable sources, such as 


- pricing er quotation services, securities deal- 


ers, broters or investment bankers, values of 
comparavle property, appraisals or such other 


.  informa2t3on or circumstances as the Com- 


mittee considers relevant. 


-" (3) An investment purchased and awaiting 


paymene against delivery is included for velua- 


- tion purposes as a security held, and an 
“account payable is set up to reflect the pur- 


chase peice, including brokers’ coramissions 
and otfer expenses incurred in the purchase 
thereof Dut not disbursed as of the valuation 
date. 

(4) An investment sold but not delivered 
pending receipt of proceeds is valued at the net 
sales pits. 

(5) Excokers’ commissions, taxes and other 
expenses which may be incurred ia conrectioa 


_ with the future purchase or sale of portfolio 


securities as a result of admissions to or ter- 
minatiox:s of participation occurring as of the 
valuation date are not considered in valuing 
the assets of the Commingled Account as o 


. such valuation date. : 


(6) CTrainvested cash is valued at its face 
amount. : : 


v 
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(7) The value of any dividends, including 


stock dividends, or rights which may have been 
declared on sccurities in the portfolio but not 
received by the Commingled Account as of the 
close of business on the valuation date are in- 
cluded as an asset of the Commingled Account 
if the security upon which such dividends or 
rights were declared is included and is valued 
ex-dividend or ex-rights. 

(8) Interest accrued on any interest-bear- 
ing security in the portfolio is included as an 
asset of the Commingled Account if such ac- 

. exued interest is not otherwise included in the 
valuation of the underlying security. 


accrued income is also included to the date of 
calculation. 2 
(9) All reserves, liabilities, expenses, taxes 
and other charges due or accrued which in the 
discretion of the Committee are properly 


“ Admission to the Commingled Accoust. [ 
- ticipations resulting from distributions of net 


Each admission to participation in the Com- 
mingled Account is made on the day the written 
request of the Bank for such admission is re- 
ceived by the Committee, if such day is both a 


valuation date and a Business Day, or, if such - 


day is not both a valuation date and a Business 
Day, on the next succeeding day which is both, 
and is made on the basis of the net asset value 

_ of the units of participation as determined for 
the valuation date on which admission is made. 
The minimum acceptable initial participation 

by any Participant is $10,000. Except for par- 


Termination of Participations 


A patticipation may be terminated in whole 
or in part, on the basis of the net asset value of 
the units of participation being terminated and 
without any charge for termination, pursuant to 
an irrevocable written notice of termination, 
accompanied by the receipt or receipts issued to 
the Participant with respect to the units of par- 


ticipation being terminated, delivered to any office : 


of the Bank in the State of New York on any 
gay on which the Bank is open for business. 


Other 


| 
chargeable to the Commingled Account up to 
‘the date of calculation are deducted. An esti- 
mate of the fee chargeable by the Bank for in- 
vestment management and/ other services and 
accrued to date is included as an expense. 
(10) Each admission to and termination of 
a participation is reflected no Jater then in the 
calculation of net asset value 2s of the first 
" valuation date following the valution date as 
of which such edmission or termination takes 
‘place, but no such admission or. termination 
taking place as of a valuation date is taken into 
consideration in the calculation of net asset 
value for such date. if eg. 


"The computation of the net asset value of the 


_ Commingled Account and of the units of partici- 


pation which is made as of each valuation date 
is completed within the two Business Days next 


’ following such date. Sa 


long-term capital gains (see “Distributions and 
Federal Tax. Status”), each subsequent addi- 
tional participation by a Participant must be at 
least $1,000. In no event,| however, will a par- 
ticipation be accepted if immediately after mak- 
ing such investment the Participant would hold 
units of participation the, aggregate net asset 
value of which would exceed either (a) $500,000 
or (b) 10% of the then net asset value of the 

Commingled Account. | 
The Bark may rot itself become a Participant. 

| 


| 
However, no Participant) may terminate less 
than all of his units of! participation in any 


. case where the aggregate net. asset value of the 


units remaining would bé less than $10,000. 
If delivery of a notice of termination, accom- 
panied by the receipt) or receipts issued 
with respect to the units [of participation being 
terminated, is made before 1:00 P.M. (New 


_ York City time) on a Business Day, the net assst 


value is determined as of the close of business 
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on that day. If such delivery is made after 1:00 
PM. on 2 day which is a Business Day or is 
made at any time during a day when the Bank 
is open but the New York Stock Exchange is not 
open, the net asset value is determined as of the 


close of business on the next day on which the - 


New York Stock Exchange is opea. The value 
of units of participation on termination may be 
more or less than the Participant's cost, depend- 
ing on the market value of the securities held by 


the Commingled Account at the time of termina- 


tion. : 

If the Bank is notified of the death or adjudi- 
cated incompetency of any Participant (or, in the 
- ease of a joint account, the death or adjudicated 
incompetency of both persons creating such 
account or the survivor of them), such noti- 
fication shall be treated as a notice of termination 
of the.participation owned by such Participant. 
Such notice of termination need not be accom- 
panied by the receipt or’ receipts issued to the 
Participant with respect to the units of participa- 


tion being terminated, but the Bank shall use its j 


best efforts to have such receipt or receipts sur- 
rendered as soon as reasonably practicable there- 
after. : ae 
Distributions upon termination of participations 
nomnally will be made in cash within seven days 
of the day on which the notice of such termination 
fs delivered to the Bank.’ However, if in its sole 
discretion the Committee deems it advisable or 
necessary, such distributions may be made in 
Kind, or partly in cash and partly in kind. 


Any distribution upon termination as the result 
of the death or adjudicated incompctency of 2 
Participant shall be held by the Bank at the 
Bank’s expense in such Participant's individual 
investment advisory account until such time as 
such Participant's legal represcatative shall have 


“been appointed and shall have furnished proof 


satisfectory to the Bank of his right to receive 
such distribution. The Bank shall to the extent 
practicabl= keep all cash in such accounts invested 
in United States Treasury bills but shall not other- 
wise invest or reinvest the assets of such accounts 
or be obligated to take any other action in respect 
thereof. ae 


The right to terminate a .participation or to 
receive a distribution with respect to any such 
termination within seven -days as stated. above 
may be suspended for any period during which 
trading on the New York. Stock Exchange is 


_ gestricted or such Exchange is closed (other 
_ than customary weekend and holiday closings), . 
. for any period during which an emergency exists 


as 2 result of which disposal of portfolio securi- 
ties or determination of the net asset value of 
the Commingled Account is not reasonably prac- 
ticable, and for such other periods as the Securi- 
ties and Exchange Commission may by order 
permit. If at the time of any suspension of the 
right to receive distributions a Participant shall 
have given a notice of termination but shall not 
yet have received a distribution, such Participant 
shall have the right to withdraw the notice of 
termination. 


Distributions and Federal Tax Status 


Cash distributions from the net investment 
income, if any, of the Commingled Account will 
be made to the Participants, ratably on their 
‘units of participation, at least~ quarter-annually. 
In the event of realized capital losses, distribu- 
tions of investment income may result in a 
return of capital. It is the policy of the Com- 
mittee to distribute each year substantially all 


of the net income (including the excess, if any, © 


of net short-term capital gain over net long- 
term capital’loss) of the Commingled Account. 
For Federal income tax ptrposes, each such 
distribution will be taxable to each Participant 


- as ordinary income. : 


Distribution of net long-term capital gains 
realized from the sale of securities in the Com- 


‘ mingled Account will be made to Participants, 


ratably on their units of participation, on an 
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annual basis shortly before or after August 31, 
the end of tlic Commingled Account's fiscal year. 
Such distributions will be paid in units of partic- 
ipation taken at their nct asset value unless the 
Participant elects to receive payment entirely in 
_easb, and will be taxable to each Participant, 
whether taken in units of participation or in cash, 
as long-term capital gain irrespective of the length 
of time he bas been a Participant. To the extent 
that the net asset value of units of participation is 
reduced below a Participant’s cost by distribution 
of net long-ferm capital gain realized on the sale 
of securitizs, such distribution is in effect a return 
of capital, although taxable as stated above. Dis- 


| 
i 
| 
| 
I 


tributions of net Jong-term capital gain are not 
eligible for the $100 dividend-received exclusion. 


The Commingled Account expects to qualify as 
a “regulated investment company” within the 
meaning of the Internal Revenuc Code. (Such 


_ tegulation does not involve supervision of manage- 


ment or ixivestment practices or policies.) As 


such, exci by complying with the provisions of 


the Cods zpplicable to regulated investment com- 


"panies, th Commingled Account will be relieved 


of liability for Federal income tax on net income 


and net Iong-term capital gains which are dis- 
tributed. (ear ; 


Management Services | 


The Commingled Account is managed by the 
Bank pursuant to 2 management agreement (sub- 
ject to the approval of the Participants at their 
first annual meeting, scheduled for November 16, 
- 4966). The agrecment provides that the Bank 
will maintain a continuous investment program 
for the Commingled Account, not inconsistent 
with its stated investment policy, will deter- 
mine what securities are to be purchased or 
sold for the Commingled Account and will exe- 
_ cute transactions for the Commingled Account 
accordingly. The agreement further provides that 
the Bank agrees to furnish all custodian, adminis- 
trative and clerical services, office space and 
facilities required for the operation of the Com- 
mingled Account and to reimburse the Commin- 
gled Account for the compensation and expenses, 


if any, paid by the Commingled Account tothe _ 


members of the Committee. The Bank also agrees 
to pay all costs and expenses arising in connection 
with the organization of the Commingled Account, 
including its initial registration and qualification 
under the Federal securities laws and under other 


applicable regulatory requirements, but the cost 


of maintaining such registration and qualification 
(other than the cost of printing, publication and 
distribution of current reports to Participants, 
which will be paid by the Bank) will-be an ex- 
pense of the Commingled Account. The cost of 
independent professional services, such as legal, 


- auditing er accounting services (other than in con- 


nection with the organization of the Commingled 
Account}, 2nd the cost of preparation and dis- 


tribution. of notices to Participants and proxy 


statements will also be expenses of the Commin- 
gled Account. : 

For th= Bank's services, the Commingled Ac- 
count is charged as of the last day of each fiscal 


. quarter wath a fee payable to the Bank equal to 
- Ye of 1% of the average of the net asset values 
. of the Coxnmingled Account taxen on each valua- 


T 


tion date during such quatter (or approximately 
¥% of 1% on an annual basis). . 


The management agreement is renewable an- 
nually after December 31, 1967, provided that 
such continuance is approved anaually by the 


Comnittes, including a majority of the members 
” of the Goemmittee who are not affiliated with 


the Bank, or by the vote) of Participants having 
more than 50% of the junits of participation. 
The agresment may, on jsixty days’ notice, be 
terminated by the Committee, by the vote of 
a majority of the units of participation as set 
forth in the agreement or by the Bank, and 
will term®aate automatically if assigned by the 
Bank. Amendments of the agreement must be 


‘approved! by the Comptroller of the Currency 


and by the vote of Participants having more 
than 50% of the units of participation. 
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Brokerage Commissions 


In placing orders for the purchase and sale of 
portfolio securities for the Commingled Account 
pursuant to the management agreement, the 
Bank's primary objective is to obtain the most 
favorable prices and execution of orders available. 
While there is no undertaking or agreement to do 
80, it is the Bank’s practice to place a major por- 
tion of such brokerage business with brokers and 
dealers wha supply supplementary research and 
statistical information or niarket quotations to the 


. 


Bank as the Commingled Account’s investment 
adviser. This practice is not followed if as a 
result the Commingled Account would not obtain 
the most favorable prices and execution, The 
Bank docs not believe that its expenses in furnish- 
ing investment management will be significantly 
affected by the receipt of such research and statis- 
tical information and market quotations. There 
is no intention to place portfolio transactions with 
any particular brokers or dealers or group thereof. 


Members of the Committee 


The members of the Committee are as follows: 


RoserT L. Hocuet, Jr., Chairman : 
399 Park Avenue, New York, N. Y. 
Executive Vice President of First National 
City Bank in charge of the Bank’s Trust and 
Investment Division’ and Chairman of its 
“Investment Policy Committee. 


ConraD F. AHRENS 
399 Park Avenue, New York, N. Y. 
Vice President of First National City Bank 
in charge of the Investment Research Depart- 
_ ment of the Bank's Trust and Investment 
Division and a member of its Investment: 
Policy Committee. 


Joun D. LocxTox 
570 Lexington Avenue, New York, N. Y. 

“* Treasurer of the General Electric Company, 
Chairman of the Trustees of the General 
Electric Pension Trust and other General 
Electric trusts, and a Trustee of the Elfun 


” No compensation is paid out of the Commingled 
Account to any of the members of the Committee 


who are affiliated with the Bank. The Com- 
mittee determines the compensation paid to the 


members of the Committee who are not affiliated - 


_ ‘with the Bank, and the Commingled Account is 


. ‘ ‘ 
Trusts, 2 mutual fund for General Electric 
employees. : S5E5 se 


PAUL SauREL : 
300 Park Avenue, New York, N. Y. 
A partoer of the law firm of Morris & 
- McVeigh. 
Huisert W. TRIPP - 
399 Park Avenue, New York, N. Y. 
Senior Vice President of First National City 
Bank in the Bank’s Trust. aad Investment 
Division and a member of its Investment 
Policy Committee since January 1965. Mem- 
ber of the Bank's Trust Board since 1963. 
_ Financial Vice President of the University of 
Rochester prior to January 1965, and since 
that date, Chairman of its Investinent Com- 
mittee. : 
All positions shown have been held for more than 
five years unless otherwise indicated, except that Messrs. 
Hoguet and Ahrens have been associated with the Bank 


in responsibie positions for more than five years, although 
not at all times in the positions shown. 


reimbursed by the Bank. It is expected that the 
members of the Committee who are not affiliated 
with the Bank will in the aggregate receive fecs 
of $5,000 during the Commingled Accounts first 
fiscal year ending August 31, 1966, and fees of 
$10,000 for the succeeding full fiscal year. 
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Meetings of Participants 


A meeting of Participants for electing members 
of the Committee and approving the appointment 
of auditors for the year and for transacting other 
business is held annually at 11:00 A.M. on the 
third Wednesday in November, if not a legal holi- 
day, or, if a legal holiday, then on the next suc- 
ceeding day not a legal holiday. Special mectings 
of Participants may be called at any time by any 
member of the Committee. : 

All Participants’ meetings are held at 399 Park 
Avenue, New York City, unless a different place 
of meeting within the City of New York is speci- 


fied in the notice of the meeting. Notice of the _ 


time, place and purpose or purposes of each meet- 
ing is mailed, at least 20 days, but not more than 
50 days, prior to the meeting, to each Participant, 
at his address as it appears on the books of the 
Bank at the time of such mailing, except that 
persons becoming Participants after the mailing 
of such notice reccive notice of the meeting 
at the time they become Participants. Notice of 
any adjourned mecting need not be given. 
Each Participant is at every meeting of Par- 
ticipants entitled to such number of votes, in 
person or by proxy, as is equal to the number of 


Election of Member. 


The Committee consists of five members. 
The number of members may be increased or 


decreased by resolution of the Committee or. 


action of the Participants, provided that the num- 
ber shall not be less than five. Each member 
(whenever elected) holds office until his succes- 
sor bas been elected and qualified unless he 


resigns or his office becomes vacant by his death ... 


or removal. 

“At least 40% of the members of the Committee 
at all times will be persons who are not affiliated 
_ with the Bank (except as otherwise temporarily - 
permitted by the provisions of the Investment 
Company Act of 1940 in the case of death, 
disqualification or bona fide resignation). The 
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_ sine die or from time to | time. 


| cats 

units of participation (including fractions of 
units) held by such Participant. = 

All matters are decided| by a vote of the 
majority of the votes validly cast except as 
otherwise specified in this Prospectus or in any 
agreement which by its terms requires a higher 
vote for the epproval, continuance or termina- — 
tion of such agreement and! except as otherwise . 
required by provisions of the Investment Com- 
pany Act of 1940. The right to vote by proxy 
exists only: if the instrument authorizing such 
proxy. to act bas been executed in writing by the 
Participant or by his duly’ authorized attorney. 

The presence at any Participants’ meeting, in 
person or by proxy, of Participants holding units 
of participation aggregating a majority of‘ the 
total number of units constitutes a quorum for 
the transaction of business.) In the absence of a 
quorum, 2 majority in interest of the Participants 
present in person or by proxy, or if no Participant 
is present in person or by proxy, any member of 
the Committee present, may adjourn the meeting 
Any business . 
that might have been transacted at the meeting 
originally called may be transacted at any ad- 
journed meeting at which |a quorum is present. 


of the Committee 


members of the Committee are elected annu- 
ally, by a plurality of the votes cast at such elec-_ 
tion, at the annual meeting of Participants, or, 
in the event of any failure to elect the mem- 
bers at the anaual meeting, at a special mecting 
of Participamts, provided that the notice of such 
special meeting shall mention such purpose. 

If any vacancy occurs) in the Committee by 
reason of death, resigaation, removal or other- 
wise, or if the authorized number of members 
of the Committee is increased, the members then 
in office continue to act, iand such vacancies or 
newly created memberships - (if not ‘previously 
filled by the Participants at a0 annual or special 
meeting) may be filled-by a majority vote of the 


members then in office, although less than a quo- 


rum, provided that immediately after filling such ; 


vacancy at Icast two-thirds of the members then 
holding office have besa elected to such office 
by the Participants. In the event that at any 
time (other than the time preceding the first 
annual meeting of Participants) less than 2 major- 


ity of the members holding office at that time 
were so elected by ths Participants, 2 meeting of 
the Participants shall be held prompily, and in 
any event within 60 days, for the purpose of elect- 
ing members to fill any existing vacancies in the 
Committes unless the Securitics and Exchange . 
Commission shall by order extend such period. 


‘ Accounting Records, Audits and Financial Reports 


The-accounting records of the Commingled Ac- 
count are kept on the basis of a fiscal year ending 
on the last day of August'of each year. 

At least scmi-annually, the accounting records 
of the Commingled Account are audited by 
Haskins & Sells, or other'indepeadent public ac- 
countants selected in accordance with the pro- 
visions of the Investment Company Act of 1940. 
The compensation and expenses of the auditors 


“Termination of the Commingled Account 


‘The Commingled Account will continue with- 
out limitation of time, provided that the Com- 
mittee may, if authorized by the vote of 


. .Participants having more than 50% of the units ° 


-of participation, at any time terminate the Com- 
mingled Account. (See, bowever, “Litigation” 
- below.) Thereafter, no further moneys. shall 
be admitted to a participation and no ter- 


The Commingled Account was established in 
the State of New York on September 21, 1965 
and is operated as a collective investment fund 
pursuant to 2pplicable regulations of the Comp- 


troller of the Currency. The Commingled Ac- 


are charged against and payable out of the assets 
of the Commingled Account. 


The Commingled Account, at least semi 
annually, transmits to Participants reports, based 
on the audit, containing such financial statements 
and other information as is required by applicable 

_ laws and regulations. The cost of printing, pub- 
lication and distribution of such reports to Par- 
ticipants is borne by the Bank. 


minations shall be permitted, and the Committee 


- shall, after all expenses and Iiabilities of the 


Commingl=d Account are paid or satisfied, dis- 
_ tribute at cas time or from time to time the assets 
of the Cormmingled Account to the Participants, 
either in cash or in kind, or partly in cash and 
partly in Kind. 2 had = 


Status of the Commingled Account 


count is 2250 deemed to be an investment com- 
pany of the diversified, open-end management 
type, and the Bank may be deemed to be its 
statutory tnderwriter. 


Litigation 


Two legal proceedings are pending which 
might affect the status of the Commingied 
Account. The first, against the Comptroller of 
the Currency, was brought on April 25, 1966. 
The Investment Company Institute (an associa- 
tion of investment companics, investment-advisers 
to investment companies and underwriters of in- 


vestment company securities) and five of its 
members filed a complaint in the United States 
District Court for the District of Columbia 
against the Comptroller, asking the court to set 
aside the Comptroller’s regulation’ and the 
specific approval thereunder pursuant to which 
the Commuzingled Account is operated, on the 
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ground that the Comptroller has unlawfully 
authorized activitics which violate certain pro- 
visions of the Banking Act of 1933 aimed at 
divorcing commercial and investment banking 
and which are-not permitted to banks organ- 
ized under New York State law. Neither the 
Bank nor the Commingled Account was named 
as a party in the complaint. 


The second suit was commenced on May 5, 


1966 by the National Association of Sccurities 
“Dealers, Inc. (an association of brokers and 
dealers in over-the-counter securities, including 
the shares of open-end investment companies). 
The NASD filed a petition in the United States 
Court of Appeals for the District of Columbia 
Circuit asking the court to review and set aside 
certain orders of the Sccuritics and Exchange 
Commission granting the Commingled Account 
exemptions from the provisions of Sections 
10(b)(2), 10(b)(3) and 10(c) of the Invest- 
ment Company Act of 1940 so as to permit 


June 14, 1966 


a majority of the members of the Commutec to 
be persons who are affiliated with the Bank. The 
petition for review alleges that the Commission 
exceeded its authority by granting exemptions 
which nullify fundamental statutory policy and 
that the Commission failed to give proper con- 
sideration to an argument raised by the NASD 


_ in the course of the administrative proceedings 


to the effect that the Committee will not exer- ~ 
cise the directorial functions contemplated by 
the Investment Company Act of 1940. The 
Bank has moved to intervene in this proceeding. 

A decision adverse to the Comptroller of the 
Currency in the first case or the Securities and 
Exchange Commission in| the second might 
necessitate the termination! of the Commingled 


. Account and the distribution of its net assets 


or the resignation of the members of the Com- 
mittee who are affiliated-iwith the Bank and 
the termination by the Bank of the management 
agreement. 


Rosert L. Hocvet, Jr., Chairman 
.. CONRAD F. AHRENS sei 


Joun D, Lockton 

PAUL SAUREL 

Hoursert W. TRIPP _ 
‘Members of the Committee 


; Comming!ed Investinent Account of First Maticnal City Bank 


Statement of Assets and Lizbilities — Jun2 2, 1555 


Assets 


Cash, held by First National City Bank w. $220,000 
Committee fees receivable from First National City Bank . 2,500 
5 $222,500 


Liabilities , 
Fees duc unaffiliated Committee members * 9,500 


—{——_ 


Contingencies (sce note) : 
Net assets applicable to units of participation Outstanding —...-.ccsesse $220,000 
5 


Net asset value per unit of participation ($220,000 +- 22,000 units 


outstanding; 500,000 units registered) $ 10.00 


Note—Information pertaining to pending legal proceedings is 
Prospectus under the heading “Litigation”. 5 


———_ 


Opinion of Independent Certified Public Accountants 


- To the Committee aad Participants of the 
Commingled Investment Account of 
First National City Bank: 


We have examined the Statement of Assets and Liabilities of the Commingled 
Iavestment Account of First National City Bank as of June 2, 1966. Our 
examination was made in accordance with generally accepted auditing standards 
and eccordingly included such tests of the accounting necords and such other 
auditing procedures as we considered necessary in the ci-cumstances. 


-In our opinion, the accompanying Statement of Assets and Liabilities 
presents fairly the financial position of the Commingled Investment Account of 
First National City Bank at June 2, 1966, in conformity with generally accepted 
accounting principics. 


HASKINS & SELLS 


New York 
Jone 6, 1966 - 


AUTHORIZATION FOR CORMMINGLING OF AGENCY ACCOUNTS 


To: FIRST NATIONAL CITY BANK : ss ccna | 
“PO. Box 3130, Grand Central Station irene | al 
New York, N. Y. 10017 


In order to obtain your investment management services, I hereby constituic you my attorney 
and managing agent with discretion as to the investment of any funds at any time/held in my investment 
advisory account with you. You may invest such funds, together with the funds of other customers who 
have given you the same authority, through a single collective account (the “Commingled Account”) 
consisting of cash and securities in your custody and described in the current Prospectus for ths 
Commingled Account, a copy of which I have received and. by the provisions of “which I agree 
to be bound. Except as otherwise required by the Investment. Company Act of 1940 or any rule or 
regulation of the Securities and Exchange Commission thereunder or by any regulation or tuling 
of the Comptroller of the Currency of the United States, you may as my attorney and agent make any 
changes in the management or operation of the Commingled Account. . ° 


Your authority to act under this letter’ shall continzs until revoked in writing by. me oz 
patil my death or adjudicated incompetency. It is understood that you shall not, however, be liable for 
continuing to act after my death or incompetency if you shall mot have received notice thercof. If your 
authority to act under this letter shall be terminated while my account is invested through the 
Commingled Account, my participation in the Commingled Account shall be terminated and liquidated 
in the manner described in the Prospectus, of the Commingled Account current at the time of such 
termination. : | : 


@ate) : 2" (Signature) 


SS ee —— ee eae 
Please Print: 


NAME —————— ese 


Girst) (Aiddte) ) Social Security Number or 
A a Taxpayer Identi cation Number 


ADDRESS — ese 
(Strect) i (State) | (Zip Code) 
If an address outside the United States is given, please indicat= whether you ate a United States citizen: 
YsQ No D : 
; 


eS 


If you wish to have net long-term capital gains for your accou=t paid over to you rather than reinvested 


in additional units as described in the Prospectus, please initia? here 
: Gnitiels) 


(This authorization 'b subject to acceptance by Ferst National City Bank 
gt its Headquarters at 399 Park Avenue, New York, New York.) 
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-. CUSTOMER'S COPY to aie we ai FT 
AUTHORIZATION FOR COMIMINGLING OF #&GENCY ACCOUNTS 


To: FIRST NATIONAL CITY BANK 
’ Pp O. Box 3130, Grand Central Station 
New York, N. ¥. 10017 


In order to obtain your investment management services, I hereby constitute you my attorney 
and managing agent with discretion as to the investment of any firnds at any time held in my investment 
advisory account with you. You may invest such funds, together with the funds of other customers who 
have given you the same authority, through a single collective account (the “Commingled Account”) 
consisting of cash and ‘securities in your custody and described in the current Prospectus for the 
Commingled Account, a copy of which I have received and by the provisions of which I agree 
to be bound. Except as otherwise required by the Investment Company Act of 1940 or any tule or 
regulation of the Sccuritics and Exchange Commission thereunder or by any regulation or ruling 
of the Comptroller of the Currency of the United States, you may as my attorney and agent make any 
changes in the management or operation of the Commingled Account. - 


oT 

Your authority to act under this létter shall continu: until revoked in writing by me or 
until my death or adjudicated incompetency. It is understood that you shall not, however, be liable for 
continuing to act after my death or incompetency if you shall not have received notice thereof. If your 
authority to act under’ this letter shall be terminated while my account is invested through the 
“Commingled Account, my participation in the Commingled Acccunt shall be terminated and liquidated 
in the manner described in the Prospectus of the Commingled Account current, at the time of such 
termination. ae ; 


@ate) 4 (Signature) 


a eee 


Please Print: 


(First) (Middle) (ast) Social ae Number or 


ation Number 


Taxpayer Identi 


ADDRESS - —_ 
' (Street) (City) (State) _ (Zip Code) 


If an address outside the United States is given, please indicate-whether you are a United States citizen: 
: Ys Ne UO : 
ee ee 


If you wish to have net long-term capital gains for your account paid over to you rather than reinvested 
in additional units as described in the Prospectus, please initial ‘bere ee 
: ; initials) 
(This authorization is subject to ceceptance by First Netional City Benk 
et its Headquarters at 399 Park Avenue, New York, New York.) 
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James F. Fitzpatrig 
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" ov 
FIRST NATIONA | 
sf 2 Rae - OCT 174955 - 


NOTICES Cr ANNUAL MESTING OF PEIN | . . 
oe oe SURES & BORE see 
The Annual Meeting of the participants of the Commingled Investment Account of 
First National City Bank will be held at the offices of First National City Bank at 399 Park 
Avenue, New York, New York, on Wednesday, November 16, 1956, at 11 AM.,| New York 
. time, for the following purposes: Kear 


- - (a) Toclect members of the Committee for the Commingled Account to kold ofSce 
until the next Annual Meeting and until their respective successors shall | have been. 
elected and qualified. . ‘ es 


| : 
(b) To consider and, if decmed advisable, ratify the action taken by the Com: 
mittee in sclecting Haskins & Sells as accountants for the fiscal year ended! August 31, 
1966 and the fiscal year ending August 31, 1$57. : : i 


; (ce), To consider and, if deemed advisable, approve the Management Agreement of | 
the Commingled Account with First National City Bank, dated May 25, 1966. 


(@) To transact such other business as may properly come before the meeting or 
any adjournment or adjournments thereof. “: j° 


z 


Holders of record of units of participation in the Commingled Account as of the close of 
business on November 15, 1966 are entitled to vote at the meeting or any adjournment 
“thereof. — zs mien 2 8 . Res 


Sriye Sezione By order of the Committee, 

' ; ‘Rosear L. Hocver, Jn " 
reek : Chairmen 

October 14, 1956 : ; 


PLEASE FILL IN, SIGN, DATE AND RETURN THE 
ENCLOSED FORM OF PROXY PROMPTLY. z 


You may nevertheless vote in person if you do attend the meeting. | 


PROXY STATEMENT 


Sep ae GENERAL oe 
This stitemeat is furnished in connection with the solicitation of proxies by the Com- 
mittee for the Commingied Investment Account of First National City Bank (the “Com- 
mingled Account”) for use at the Annual Meeting of its participants, to be held at the 
offices of First National City Bank, 399 Park Avenue, New York, New York, on Wednesday, 
November 16, 1933, at 12:00 A.M., New York time. Rae a 
Any person giving a proxy has power to revoke it at any time prior to its exercise. All 
properly executed and unzevoked proxics received in time for the mecting will be voted. 


The record of participants entitied to vare at the mecting, or any adjournment thereof, 
qill be determined as of the close of business on November 15, 1966. Each participant is 
entitled to such number of votes, in person or by proxy, as is equal to the number of units 
of participation (including fractions of uaits) held by such participant. On Octoder 10, 
1966, there were 304,798.518 uxits of participation outstanding. 


ELECTION CF MEMBERS OF THE COMMITTEE 

It is the intention of the persons azmed in the accompanying form of proxy to vote at 
the Annual Mecting for the election of the nominees named below as members of the 
Commitice for the Commingled Account to serve until the next annual meeting of par- 
ticipants and until their successors are elected and quaiiZed. (A participant may specity 
that his proxy not be voted in connection with the election of the Committee members by 
checking the box provided for this purpose on the form of proxy.) If any such nominee 
shall be unable to serve, an event not now anticipated, the proxies will be voted for such 

* person, if any, 2s shall be designated by the Committee to replace any such nominee. 


Information Concerniag Nominces : 


The following table sets forth the principal occupation of each of the nominces for 
members of the Committee: = mat Res 


Nominee Principal Occupatian 
Nomince Principal Occupation 
Coxnao F. AHRENS ‘Vico President of First National City Bans in charge of the Invest- 
= ‘ment Research Departmeat oF the Bank's Trust and Investment 
Division and 2 member of its Tavestment Poticy Committec 
Rosenr L. Hocver, Jn. Executive Vice President of First National City Ban’ ia charge of 
the Bank’s Trust and Iavestmeat Division and Chairman of its 
Tavestment Policy Committee cia a : 


Nomince ‘ Principal Occupation 


Joux D. Locxron + , Treasurer of the Cercral Electric Company, Chainnan of the 
i Trustces of the General Electric Pension Trust and other General 

hese Electric trusts, and a Trustee of the Etfun Trusts, a mutual fund | 

* for General Electric employees 5] 


Paut Saunce Shae - Partnez of the law Srm of Morrls & McVeigh ; 
Huvoent W. Titre _ Seafor Vice President of First National City Bank fa the Bank's | 
. Trst and Investment Division and a member of its Investment | 

Policy Committce since January 1985. Member of the Bank's | 

.. "Trust Board since 1963. Financtal Vice Presicent of the Uni- | 

_ versity of Rochester prior to January 1985, and since that date, | 

“ - Chairman of its Investment Committee. Re eatra H 


* Nore: All positions shown have been held for more than Sve years unless otherwise indicated, excep? 
that Messrs. Ahrens arid Hoguet have been associated with First National City Bax’x in responsible posi- 
tions for more than Rve years, although not at all times in the positions shown, | 


Each of the nominees named above is now a member of the Committee for the Com- 
mingled Account, having been appointed to such position in September 1985 by First 
National City Bank upoa the organization of the Commingled Accourt, except that Mr. 
Lockton was clested to the Committee by its members on April 20, 1866, Mr. Hoguct has 
acted as Chairman of the Committee since Apri! 20, 1636. None of the members of the 
Commitiee benedcially owns any units of participation in the Commingzed Account. 
Remunezation of Members of the Committee iegaser ie 

During the fiscal year ended August 31, 1986, the members of the Committee who were 

not affliated with First National City Bank zeceived in the aggregate tees of $3,000, for 
which the Commingled Account was reimbursed by the Ban’: pursuant to the provisions of 
the Management Agreement with the Commingled Account. (Further information about 
the Management Agreement is set forth below under “Approval of SZanagement Agzee- 
ment”.) It is expected that during the fseal year ending August 31, IS57, the unafiliate 
Committce members will receive in the aggregate fees of $10,000. No compensation has 
been or will be paid out of the Commingled Account’ to any of the mexabers of the Com- 
mittee affiliated with the Bank. gee tate meee =f 
t . i 
Brokerage Comiaissions on Portfotfo Transactions . : 


In placing orders for the purchase and sele of portfolio securities for the Commingied 
Account, pursuant to the Management Agreement, the primary objective of First National 
City Bank is to obtain the most favorable prices and execution of orders available. While 


: 
2 ees gre ae enemas 
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there is no undectaking or agrecment to do so, it is the Bank's practice to place 2 major 
portion of such brokerage business with brokers and dealers who supply supp'emental _, 
research and statistical information or market quotations to the Beak as the Commingled 
Account’s investment adviser. This practice is not followed if, as a result, the Commingled 
Account would not obtain the most favorable prices and exeeution. There is no inteation 
to place portfolio transactions with any particular brokers or dealezs or group thereof. 


For the fiscal year ended August 31, 1836, the Commingled Account paid total broker- 
age commissions of $11,769 on portfolio transactions. All such brokerage was allocated to 
brokers and dealers primarily on the basis of providing reseorch information to First 
Nationel City Bank and td a small extent for market quotations. Ik Zs not possible to place 
2 dollar value on such information. Moreover, the Bank does not belicve that its expenses 
in furnishing investment management are significantly affected By the reccipt of such 
research and statistical information and market quotations, which mercly supplement the 
Bank's own research activities. s . 


‘APPOINTMENT OF ACCOUNTANTS 


The Committce has unanimously appointed Haskins & ‘Sells, 2 Srm of independent 
certified public accountants, to act as accouatants for the Commingled Account’s frst Bscal 
year ended August $1, 196 and for the Sscal year ending August Sl, 1987, subject to the 


ratification of the particigants at the forthcoming Annual Meeting. The enclosed form of 
proxy provides space for! instructioas, directing the proxies riamec therein to vote: for or 
against ratification of that appointment. : : , % ¢ 


APPROVAL OF MANAGEMENT AGREEMENT = : 

The Commingled Account is managed by First National City Bank, 369 Park Avenue, 
New York, New York, pursuant to a Management Agreement dateé May 25, 1965. The 
Management Agreement! provides that the Bank will maintain a continuous investment 
program for the Commingled Account, not inconsistent with its stated investment policy, 
will determine what securities aze to be purchased or sold for the Commingled Account and 
will execute transactions for the Commingled Account accordingly. It is further provided 
that the Bank will furnish all custodian, administrative and clerical services, oSice space 
and facilities required for the operation of the Cozimingled Accowat, will reimbuzse the 
‘Commingled Account for the compensation end expenses, if any, paid by the Comming!ed 
Account to any member of the Committce who is not afSliated with the Bank and will pay 
all costs and expenses arising in connection with the organization of the Commingted 
Account, as well as the cost of current reports to participants. 


: 4 | 
For all of its services under the Agreement, First National City Bank reccives as|of the 
last day of cach fiscal quarter a fee of 4% of 1% (approximately 4% of 1% on an annual 
basis) of the average of the values of the Commingled Account’s net assets taken on cach 
valuation date curing such quartez. For the period June 2, 1856 to August 31, 1966, this fee 
amounted to $1,674.42. : | 


The Management Agscement was unanimously approved by the Committee for the 

* Commingiled Account, including the members thereof not afiliated with First National City 

Bank, at a meeting of the Committee held on April 20, 1955. At the time of such mecting, 

and at September 15, 1988, the oxly securities of First ‘National City Bank beneEcially 

owned by any of the Committee members consisted of shares of the Capital Stock of the 

Bank so owned by Messrs. Ahrens and Hoguet which represented in the aggregate less 
than 2/1,000th of 19% of the shares outstanding. 


The Committee has deemed it advisable to submit the Management Agrecment to 
the participants at this time as the Agreement provides that it shall automatically terminate 
if it is not approved by participants having morc than 50% of the units of participation at 
the frst Annual Mecting of the participants. | 


If approved by the’ participants at the forthcoming Annual Mecting, the Management 
Agreement remains in eect until December 31, 1867, and «will continue from year|to year 
thereafter, provided that such continuance is approved at least annually either by the Com- 
mittee (including a majority of the members of the Committee who axe rot affiliated with 
the Bank) or by the vote of participants having. more than 30% of the uzits of participation. 
The Agreement may, on 60 days’ notice, be terminated by the Committee, by the vote of 
a majority of the units of participation as set forth in the Agreement, or by the Bank and 
terminates automatically if assigned by the Bank. Amendments of the Management Agrec- 
ment must be approved by the Comptroller of the Currency and by the vote of participants 
having more than 50% of the units of participation. Boo Chil a 


: . 
ting as investment adviser and manager for the 
tutory underwriter: The name, adézess 
National City Bank (including jits three 

| 


1 . 


Name and Address Principal Occupation Boece 


rumbu!: Road 
Manhasset, New York es “| 
Jors E. Breawimrit Chairman of the Board, Nattonal Distillers 
peswocs Coser iS and Chemical Corporation | 
lothurst, New cen he 


VS M. Batten Chairman, J. C. Penney Comzaay, Inc. 


Neme end Address 
EvCmm CRONE 


Cuances M. Daxcaennor? 
GSA Pazk Avenus 
New York, New Yosk - 


-Pracy Cues, exo 
Chester, New Jersey 


Frevaex M. Eaton 
791 Pack Aveauc 
New York, New York 


R. Gwrx Fortis 
3899 Washington Stzect 
San Francisco, Califomia 


J. Perex Gace 
41 Shelter Rock Road 
Manhasset, New York : 


Josern: A. Grazizn 


435 East S2nd Strect 
New Yo:k, New York 


Micuatz L. Hamza | 
3 East Sith Street 
New York, New York 


H. Maxsrictn Honxzan 
105 Bloomfield Avenue 
_Hactford, Connecticut 


Astony HoxcuTox 
The Knoll 
Coming, New York 

Growce P. Jexsxs | 

485 Ridzewosd Avenue 

Clen Ridge, New Jeiscy 


Jorx R. Krocnry 


+ Kimberly Point 
Neenah, Wisconsin 


Rocea Maimcy | 
_ 627 Otis Boulevard 
Spartanburg, South Carolina 
Groace S, Moon= | 
$79 Frogtown Read 
New Canaan, Conacctisut 


Crarces G. Mosziscen 
17 Platt Place 
White Plains, New Yor 


Ronznr $. Ozescan 
235 Park Road 
Dayton, Ohio 


eererwes errs tahoe s care emnaee 


—_—_——-—_—__-_ —— 


Principal Occupation 


Chairman of the Board, The Anaconda 
Company - 


Chairman, Chubb & Soa Inc. 


Member, Shearman &.Stexting 


Chairman of. the Boord, Standard Oil 
Company of California ° 


President, W. R. Grace & Co. 


Chairman, American Radiator & Standard 
Sanitary Cozpozation 


Chairman, Standard O2 Company (New 
. Jersey) 


Chairman, United Aircraft Corporation 


Honeeary. Chairman of She Board, Cozning 
Glass Works A 


Chairman of the Finance Commitice, 
Metropolitan Life Insurazice Company 


President, Kimberly-Clark Corporation 


President, Deezing Milliken, Enc. 


President, First Nations] Coy Beak 


* Chairman of the Executive Commits, 
General Foods Cozposatia=. 


Chairman, The Natioasl Cai Sex? 
Company 


Name end Address". oie Principal Occupction 


Rrenanp S. Peicauxs - Chairman of the Exceutive Committee, Fisst! 
141 East 72nd Street . National City Bank Ie 
New York, New Yors are : ; . 
Currron W. Pitatex : : Chairman, New York Telephone Company | 
110 East 3ith Strcct Aue ta Ave erelie 
New York, New York J : paksianc ealrenk . 
“+ Janes S. Rockerccren i _ Chairman, First National City Bank 
. Indian Soring Road ch a= 


Greenwich, Connecticut | 


Cis. H. Soosten " _ President, Monsanto Company 
942 Tirrill Farms Road . x 
St. Louis, Missouri 


Wrurtans C, Stork, Director, American Can Company 
14 Sutton Place South - . sya tee hors 


XN 


New York, New York 


Lro D. Wercx "+ Former Chairman of Standard O:l Compaay 
Brookville Road iNew Jersey) and of Communications 
Brookville, New York . tellite Corporation | 


Axseor L. Waittanss Chairman of the Executive Committee, Inter 
16 Essex Place -  gational Business Machines Corgoration | 
Bronxville, New York | 


Joserx C. Wrrsox . Chairman and Chief Executive Offcer, Xerox 
. 1550 Clover Strect = Corporation | 
Rochester, New York 


First National City Bank fumishes investment advice with respect to the assets of two 
other registered investment companies, The Equity Annuity Life Insurance Company and 
the National Variable Annuity Company of Florida Separate Account. On August 15, 1836, 
the market values of the portfolio securities of these companies were, respectively, $7,918,452 
and $40,216. First National City Bank's services for both companies are limited to making 
investment recommendations to manegement for their approval and the safekeeping of 
portfolio securities. The Bank's fee for these services is based on the market value of the 
“portfolio of each company, and at present values is computed at the rate of ¥% of 1% per 
annum of such value in the case of The Equity Annuity Life Insurance Company ‘and 42 of 

1% per annum of such value in the case of the National Variable Annuity, Compaay of 
Florida Separate Account. . eat poe Z PE 


In addition, First National City Bank manages the investments of Netherlands Antilles 
y S' 


Mutual Fund N.V., an investment company organized under the laws of the Netherlands - 


Antilles. As of September 7, 1963, such Fund had net assets of $27,915,983. ‘The Bank 
receives compensation quarterly at the rate of ¥e of 1% (3% of 1% oa an annual basis) of 
the average net asset value of such Fund. Se is g 


OTHER MATLERS 


. The Committee knows of no business to be brought before the mecting other than 

as set forth above. If, however, any other matters properly come before the mecting, it is 
the intention of the persons named in the enclosed form of proxy to vote such proxies on 
such matters in accordance with their best judgment. The cost of preparation and distribu- . 
tion of this notice of meeting and proxy statement and the proxies will be borne by the 
Commingted Account. Any additional expense in connection with the solicitation of proxies 
will be borne by First National City Bank. : ; 


The Annual Report of the Commingled Account for the Sscal year ended August 31, 


" 1986, including Snancial statements, is enclosed herewith, 


Participants who cannot attend the meeting in person are urged to sign the enclosed 
form of proxy and return it at once in the envelope enclosed for that purpose. 


By Order of the Committee, 


. Rosexr L. Hocver, Jr. 
; Cheirman 


October 14, 1966 


= PROXY 
mail —_—_ * . 
“ ce 2 \INCLED INVESTMENT ACCOUNT OF FIRST NATIONAL CITY BANS 
: ps Annual Meeting of Participazts, November 16,1865. 
The undersigacé hezeby: adpoints Roucivr L. Hosuct, Jn., Jou D. Locxzon and Hersenr W. 
te 1 ¢ »t, o. 54°, ¢ pt Saectenn cl ote og ¢ feqyet, ay of 
fuer, and cach of them, the proxies of the uncers.gace, wich power of substitution to cacao: 
them, to vote all units of participation in the Comzxctit InvestMent Accocns or Fist Nationat, 
City Banx which the undersigned is entitled to vote, at the A nual Mectiag of the Participants of 
the Commiayled Account, to Be held at the offices of First N: oan City Ean’, 399 Pask Avcauc, 
iNew York, New York, on November 1G, 1935, at 11 AM., New York: time, and at any adjourament 
or adjouraments thercof: 5 a one 
“+ Q) FOR [7 the election of members of the Committee for the Commingled Account; [IE the foze- 
going box is left blank and this box [7] is checked, this proxy will not be voted in conacction 
; woh such election.] . . . ee 
\ 42) FOR] AGAINST ratification of the sclection of Haskins & Sells as accountants for the 
+" Bes? year ended August SI, 1963 and the fiscal year ending August 31, 1987; . 
3) FOR AGAINST oO spproval of the Management Agreement of the Commingled Accouat 
$ with First National City Baas, Gated May 25, 1968; end ; . oy? P| 
$ (4) on any other business which may progerly come before the meeting or any adjournment o: 
x adjouraments thereof. : . 


: PLEASE SIGN AND DATE ON THE REVERSE SIDE AND MATL PROMPTLY IN ENCLOSED 
ENVELO?E. ; : 


THIS PROXY IS SOLICITED BY THE MANAGEMENT and witi be voted FOR the-prozosals” 


in paragraphs (2) and (3) unless the participant specifies otherwise, ia which) case it will de voted 
as speciacd. * 


It will slso be voted FOR the clection of members of the Committ = i pant 
1! Fi lection of m 2 Ettee unless the partici 
soccifies that it not be voted in connection with such election. aoa, SE 


aae 


, 1988; 


act 171856 


GE 2 CREME tEEate ae Se 

: 7 SS ne °°" “giraceure(s) of Partteigant(s) 
(Please sign excetly es your name or namcs cppecr abore, When signing ex ccocutor, edministrctor, truszce or 
eustodcicn for « minor, please sice your full title es such, Joint hotders should doth sizx.) 


Ww 


ST NATIONAL Cry BANE: 


PYy PARK AVERUZ. NEW YORK. N-¥. 10022 
“. Exhibit 14 to 
- Affidavit of 


COMMINGLED INVESTMENT ACCOUNT James F. Fitzpatric. 
~ Civ. Act. 1083-66 


As 2 velced. customer of the Bank you might wish to know of a recent 2ddition to 
tke sccvises of our Trust ané Investment. Division. Tae newly established Commingled 
Investment Account exteads our Invesimes Advisory service to individuals who wish to 
invest $10,000 or more. Tee Commingted Accouat is also available to joint tenants, 
evitogians for minors, trustees and corporations. Bs gh ee 

As stated in the eaclosed Prospectus, participations are acquired and witadrawa at 
net asset valve without any charge for admission or withdrawal. ‘Tne Bank reccives an 

- ganvel monegement ice of approximately ¥% of 1% of the net asscts of the Comrmingied 
Accoust. 7, ate ss 


Tne policy of the Commingled Accoust is to invest principal:y in common stocks 


gn@ coavestible securities which, in the Ban'’s judgment, offer an oppostunity for long- 
term growth of principal and of income. Purchases and sales of secutitics will oc made 
on the oasis of long-term investment considerations and not for shost-texm proat. 
S In view of its investment aims, the Commiagled Account is desigaed foz investors who 
have sufficient cash reserves, lite iosurance or other zesources to meet emerzencies, and 
_who do not require higa current income.or stability of pzincipal aad of iscome. 


: You shovld give careful cousideretca to these icctocs ia deci¢ing whether the 
Cosmingied Account provides 2 scitable investment medium for you. Tf you Lave any 
questions we shail be pleased to Eave you call the oficer wio handles your accowat, oF 
cme Eevestzest Advisory Department (559-0491). ARS 


Ax individval mey become 2 participent by completing the teax-out authozzatioa 

form oz 2332 13 of tee Prospects and foswarding it with bis check % First Notional 

> Ci Bank, ?. O. Box 3130, Grand Cessal Statioa, New Yors, New Yors 10017. 
Special forms ore avadle fom the Book for joiat accounts, custodians for minors, 
ustees ané corzozatioas. ; ss : 


rie Tee ae 


sor 


Pa 


Exhibit 15 

Affidavit of! 

James F. Fitzpatrick 
Civ. Act. 1083-66 


BOARD OF GOVERNORS 
of the 
FEDERAL RESERVE SYSTEM 
Washington 25, D.C. 


November 21, 1962 


| 
Mr. Charles H. Schimpff, Chairman, | 
Investment Company Institute, 
900 Wilshire Boulevard, 
Los Angeles 17, California 


Dear Mr. Schimpff: 


This is in response to your letter of September 10, 1962, 
asking that the Board review certain of its interpretations of 
section 32 of the Banking Act of 1933, which express the view that 
an individual is prohibited by that section of the law from serving 
at the same time as an officer, director or employee of 2 member 
bank and of an open-end investment company. Your letter! refers 
specifically to the interpretations of the Board published in 1941 
Federal Reserve Bulletin 399, and 1951 Federal Reserve Bulletin 645. 

| 


The position taken by the Board in these interpretations 
has been reviewed by the Board on a number of occasions in the past 
at the request of interested persons. One such review was made in 
1954-55 at the request of your predecessor organization. However, 
in the light of your letter the matter has again been considered by 
the Board. 


Section 32, as you know, prohibits interlocking relation- 
ships between any member bank and any organization "primarily 
engaged in the issue, flotation, underwriting, public sale, or dis- 
tribution, at wholesale or retail, or through syndicate participation, 
of stocks, bonds, or other similar securities". A mutual fund is, 
of course, engaged more or less continuously in the redemption of the 
stock issued by it and, consequently, it could not wellicarry on its 
activities if it did not issue its own stock on a virtually continuous 
basis. The fact that such a company issues only its own shares and 
is not engaged in other activities of the kind described by the statute 
is not, of course, a relevant consideration; nor is it relevant that 
the stock is sold to the public through independent organizations with 
the result that the company derives no direct profit from such sales. 


Your letter compares public utilities with mutual funds in 
that the former may frequently be obliged to issue their own securities 


Mr. Charles H. Schimpff 


in order to expand their operations. The Board believes, however, 
that public utility companies cannot fairly be compared in this 
respect with mutual funds since, in the normal case, a public 
utility is primarily engaged in producing and selling the utility 
involved and the issuance of its own stock does not constitute one 
of its primary functions. 


For the reasons indicated, the Board continues to be of 
the opinion that the ordinary open-end investment company must be re- 
garded as an organization of the kind described in section 32 of 
the Banking Act of 1933. 


Very truly yours, 


(Signed) Merritt Sherman 


Merritt Sherman, 
Secretary 


Exhibie 16 


Commingled Investment Account 


of 
First National City Bank 


PURPOSE 


To make First National City Bank’s investment advisory services available to 
investors with $10,000 or more. 


INVESTMENT POLICY 


To invest principally in common stocks and convertible securities offering 
opportunity for long-term growth of capital and of income. 


INVESTMENT PHILOSOPHY 


To emphasize the careful selection of securities based on intensive research 
and analysis of the many factors which determine investment values, with 
primary emphasis on the following: 


© the quality and character of management 

° effective research and development capability 
© low labor costs 

© leadership within an industry 

¢ strong underlying growth trend 

© sales and service oriented companies 


To reappraise constantly the securities held in the portfolio to be sure they 
continue to meet the selection criteria. 1 


Committee for the Commingtert fives tient Arent 


CONRAD F. AHRENS 
| 


ROBERT L. HOGUET, JR. 
(Chairman) 


JOHN D! LOCKTON 


PAUL SAUREL 


HULBERT W. TRIPP 


Vice President of First National City Bank in charge 
of the Investment Research Department of the Bank's 
Trust and Investment Division and a member of its 
Investment Policy Committee 


Executive Vice President of First National City Bank 
in charge of the Bank’s Trust and Investment Division 
and Chairman of its Investment Policy Committee 


Treasurer of the General Electric Company, Chairman 
of the Trustees of the General Electric Pension Trust 
and other General Electric trusts, and a Trustee of the 
Elfun Trusts, a mutual fund for General Electric 
employees 


Partner of the law firm of Morris & McVeigh 


Senior Vice President of First National City Bank in 
the Bank's Trust and Investment Division and amem- 
ber of its Trust Board and Investment Policy Com- 
mittee; and Chairman of the Investment Committee, 
University of Rochester 


To The Participants: 


We are pleased to welcome you as participants in the Commingled Investment 
Account of First National City Bank. | 


This First Report covers the period from inception on June 2, 1966 to the fiscal 
year end August 31, 1966. | 


The stated policy of the Commingled Account is to invest in securities offering 
the opportunity for long-term growth of both capital and income. At fiscal year 
end 91.3% of net assets was invested in the securities of 26 different companies 
selected for this purpose and 8.5% was invested temporarily in U.S. Treasury 
bills as a reserve for future purchases. Eleven major industries were represented 
in the portfolio of securities, with investments in the Airline, Drug/and Cos- 
metic, Office Equipment and Petroleum fields making up 50% of the total. 


A policy of investing for long-term growth of necessity entails some degree of 
short-term risk. During the brief period covered by this report both stock and 
bond prices were under strong downward pressure. Demand for iborrowed 
money was exceptionally strong both by business and government and, in 
addition, the Federal Reserve adopted a monetary policy which became in- 
creasingly restrictive as the year progressed. This pressure was evident in the 
Commingled Account’s investment performance in the first few months, 
with net assets equal to $8.69 per unit of participation on August 31st. We 
remain confident that the carefully selected portfolio of securities has potential 


for growth on a longer term basis. CL tT 
LAD. Hee 
Sel bees \ iz 


ROBERT L. HOGUET,|JR. 
Chairman, Committee for the 
Commingled Investment Account 


October 14, 1966 


Commingled Investment Account of Firs! National Gity Bank 


Investments, August 31, 1966 


Quoted Market 
COMMON STOCKS Value 


AIRLINES 
Trans World Airlines, Inc. $ 90,825.00 


CHEMICALS 
Eastman Kodak Co. $ 107,212.50 


Monsanto Co. 115,250.00 


$222,462.50 
DRUGS & COSMETICS 
Avon Products, Inc. $ 96,000.00 
Bristol-Myers Co. 65,800.00 
Merck & Co., Inc. 75,900.00 


$_ 237,700.00 
ELECTRICAL & ELECTRONICS 
International Telephone & Telegraph Corp. $ 92,400.00 
Zenith Radio Corporation 106,000.00 
$196,400.00 
FOOD & ALLIED CONSUMER PRODUCTS 
Coca-Cola Co. $30,000.00 


FOREST PRODUCTS—PAPER 
Boise Cascade Corporation $ 89,000.00 


OFFICE EQUIPMENT 

international Business Machines Corp. $ 224,350.00 

Xerox Corporation : 195,250.00 
$419,600.00 

PETROLEUM 

Louisiana Land & Exploration Co. $ 87,750.00 

Pennzoil Co. 

Standard Oil Company (New Jersey) 


PUBLIC UTILITY—ELECTRIC 
Carolina Power & Light Co. 
Texas Utilities Co. 


Face Value 
$ 50,000 
$ 90,000 
$ 61,000 


$202,000 


COMMON STOCKS (continued) 


PUBLIC UTILITIES—TELEPHONE 
General Telephone & Electronics Corp. 
United Utilities Inc. 


PUBLISHING 
Harcourt, Brace & World, Inc. 
Time Inc. 


Total Common Stocks 


CONVERTIBLE PREFERRED STOCKS 


PETROLEUM 
Union Oil Co. of California $2.50 


PUBLISHING 
McGraw-Hill, Inc. $1.20 
Total Convertible Preferred Stocks 


CONVERTIBLE DEBENTURES 
Continental Telephone Corp. 51/4%, 8/1/86 
Pan American World Airways, Inc. 4'/2%, 8/1/86 
United Air Lines, Inc. 4%, 3/1/90 
Total Convertible Debentures 


UNITED STATES GOVERNMENT OBLIGATIONS 
$_201 


U.S. Treasury bills 9/30/66 


TOTAL INVESTMENTS 
Cash and other assets, less liabilities 
NET ASSETS 


$ 52,187.50 
85,950.00 
94,855.00 

232,992.50 


$232,992.50 


62.96 


$2,362,767.96 
5,312.68 


$2,368,080.64 


Cash 
Receivable for dividends and interest 
investments at market value (cost $2,668,880.07) 


Total assets 


LIABILITIES: 

Payable for securities purchased $297,118.10 

Accrued liabilities 2,614.42 
Total liabilities 


NET ASSETS 
applicable to 272,315.333 units of participation, equal to $8.69 per unit .... 


Statement of Changes in Net Assets 
For the Period from June 2, 1966 
(Commencement of Operations) to August 31, 1966 


Net Assets, June 2, 1966 
Amounts received upon issue of 250,315.333 units 
Net unrealized depreciation of investments ......--+-eseeeeeee cece ecee 
Net investment income ........ceeec cece eee ereereccenccces eleke 
Net Assets, August 31, 1966 
{including $5,363.40 undistributed net investment income) 


Statement of Income and Expense 


For the Period from June 2, 1966 
(Commencement of Operations) to August 31, 1966 


INCOME: 


. Dividends 


interest 


EXPENSE: 

Management fee (Note 3) $ 1,674.42 
Auditing fee 800.00 
State and local taxes (Note 2) 

Net Investment Income 


See accompanying Notes to Financial Statements. 


$ 297,894.96 
7,150.24 
2,362,767.96 
2,667,813.16 


299,732.52 


$2,368,080.64 


$ 220,000.00 
2,448,829.35 
(306,112.11) 
___ 5;363.40 


$2,368,080.64 


(1) Rulings of the Comptroller of the Cur- 
rency and of the Securities and Exchange 
Commission favorable to the Commingled 
Account are being challenged in the United 
States courts for the District of Columbia by 
the Investment Company Institute and the 
National Association of Securities Dealers, 
Inc., respectively. A decision adverse to 
either agency might affect the status of the 
Commingled Account and require its termi- 
nation and the distribution of its net assets 
to participants. 


(2) No provision for Federal income tax has 
been made in the accompanying financial 
statements because the Commingled Ac- 
count expects to qualify as a regulated in- 
vestment company within the meaning of 
the Internal Revenue Code, distributing to 
participants substantially all investment in- 
come and gains realized on sales of 
investments. 


Opinion of Independent Certified Public Accountants 


To the Committee and Participants of 
the Commingled Investment Account of 
First National City Bank: 


We have examined the statement of assets 
and liabilities and the schedule of investments 
of the Commingled Investment Account of First 
National City Bank as of August 31, 1966, and 
the related statements of income and expenses 
and changes in net assets for the period from 
June 2, 1966 (commencement of operations) to 
August 31, 1966. We inspected the securities 
represented to us by the Bank as being held for 
the Commingled Investment Account as of Au- 
gust 31, 1966, obtained confirmations as to se- 
curities purchased but not yet received, and 


New York, September 9, 1966 


* conformity with generally accepted 


(3) The management fee is paid to First 
National City Bank as compehsation for 
managing the investments of the Com- 
mingled Account and furnishing all custo- 
dian, administrative and clerical services, 
office space and facilities required for the 
operation of the Commingled Account. 
Three members of the Committee supervis- 
ing the Commingled Account are officers of 
the Bank. | 


The accompanying financial statements do 
not include $5,000 of fees paid to the two 
members of the Committee who are not 
affiliated with the Bank, which fees were re- 
imbursed by the Bank. Also the Bank ab- 
sorbed all organization expenses of the 
Commingled Account. 


(4) Purchases of investment securities other 


than U.S. Treasury bills aggregated $2,467,- 
617.11. Therewere nosales of such securities. 


found the securities so inspected and confirmed 
to be in agreement with the accompanying 
schedule of investments. Our examination was 
made in accordance with generally accepted 
auditing standards, and accordingly included 
such tests of the accounting records and such 
other auditing procedures as we considered nec- 
essary in the circumstances. | 

In our opinion, the accompanying financial 
statements and schedule present fairly the finan- 
cial position of the Commingled investment Ac- 
count of First National City Bank at August 31, 
1966 and the results of its operations for the 
period from June 2, 1966 to August 31, 1966, in 
accounting 
principles applied on a consistent basis. 


Haskins & Sells 


Exhibi+ 17 


To The Participants: 
We are pleased to present this Semi-Annual Report of the Commingled Investment 
Account’s progress for the six months ended February 28, 1967. 


Net asset value per unit of participation on February 28, 1967 registered a new high of 
$10.80. This compares favorably with a unit value of $8.69 on our previous reporting 
date, August 31, 1966, and represents an increase of 24%. 


We have invested your funds in ten major industries with emphasis in the office equip- 
ment, electrical and electronics, drug and cosmetic, and airline groups. The portion of 
net assets invested in U. S. Treasury Bills was 16.9% on February 28, 1967. These funds 
function primarily as a reserve for future security purchases and place the Account ina 
position to take advantage of buying opportunities. 


To satisfy frequent requests from our participants that we compare the performance of 
the Commingled investment Account with that of the Dow Jones Industrial Average, 
the tabulation below reflects the percentage change on February 28, 1967 from June 2, 
1966 (commencement of operations) and from August 31, 1966 (end of first fiscal year). 
While the Dow Jones is a widely recognized index of average market performance, we 
should point out that the stocks held in the Commingled Investment Account were 
selected for long term growth of capital and income and are therefore not truly compar- 
able with the thirty stocks comprising the Dow Jones Industrial Average. 


% Change 
February 28, 1967 
Fi 


‘rom 
' August 31, February 28, June2, . August 31, 
' 1967 1966 


1966_ 1967, _1966__ _1966__ 
Net Assets Per Unit : $8.69 $10.80 +8.0% +24.3% 


Dow Jones Industrial Average x 788.41 839.37 —49 + 65 


Investing in common stocks and convertible securities for long-term growth of both 
capital and income is our stated investment policy. With this as our objective, we are 
continually alert to changing conditions and relative values. The rather sharp contraction 
in stock prices which began last summer continued into October, after which the general 
tevel of common stock prices improved despite the less robust economic climate. During 
this hectic period we effected a number of changes as opportunities arose. While good 
results over the near-term are gratifying, we want to re-emphasize that long-term goals 
determine our selections. ’ ar 
sae : ULES bee SL 
We invite your comments or questions. Asal oh JPOGres * sf 
i ; 
Robert L. Hoguet, Jr. 
Chairman, Committee for the 
Commingled Investment Account 


April 12, 1967 


Commingled Investuent Aeconnt ois! me 


Investments, February 28, 1967 


Common Stocks 


AIRLINES 
Trans World Airlines, Inc. 


CHEMICALS 
Eastman Kodak Co 


DRUGS, COSMETICS, ETC. 

Avon Products, Inc. 

Becton, Dickinson & Co. 

Bristol-Myers CO. ..---sseeeeeeeeeecssesercces 
Lilly (Eli) & Co. 20... cece eee eee e eee eeeeneee 
Merck & Co., INC... 2.02 - cee ee er eeeceeerccere 


ELECTRICAL & ELECTRONICS . 
International Telephone & Telegraph Corp. ....-- 
Texas Instruments, Inc. 

Zenith Radio Corporation 


FOOD & ALLIED PRODUCTS 
International Flavors & Fragrances, Inc. .....-++++ 


MACHINE TOOLS 
Kearney & Trecker Corp. ...-.++++sseeereseeres 


OFFICE EQUIPMENT 
International Business Machines Corp. ...-.----- 
Xerox Corporation 


PETROLEUM 
Louisiana Land & Exploration Co 
Pennzoil Co. ......ceececcecercctcnccceserees 


PUBLIC UTILITIES—TELEPHONE 
General Telephone & Electronics Corp. ....------ 
United Utilities Inc. 


Quoted Market 
__Nalue_ 


| 
$159,087.50 


| 
$ 137,200.00 
153,000.00 
122,250.00 
43,625.00 
86,625.00 


$ 542,700.00 


| 
$ 172,500.00 
107,000.00 


ee 
$ 417,21 : 00 
$41,250.00 


$ 142,187.50 
| 


$ 344,000.00 
323,700.00 


$ 667,700.00 


$ 117,250.00 
180,250.00 


$ 297,500.00 


$ 112,700.00 
150,000.00 
$262,700.00 


% of 
Net Assets 


3.6 


Quoted Market % of 
Common Stocks (continued) Value Net Assets 


PUBLISHING 
Harcourt, Brace & World, Inc. $ 97,000.00 
Total Common Stocks $2,791,650.00 


Convertible Preferred Stocks 


ELECTRICAL & ELECTRONICS 
700 Teledyne Inc. $3.50 $ 89,775.00 
1,500 Litton Industries, Inc. Non-cum, Pref. Ptc. 138,750.00 
$228,525.00 
PETROLEUM 
2,000 Union Oil Co. of California $2.50 $ 141,000.00 


PUBLISHING 
1,800 McGraw-Hill, Inc. $1.20 


Total Convertible Preferred Stocks 


Face Value Convertible Debentures 


$ 50,000 Boeing Company Sub. 5'/2°/o, 9/1/91 

$200,000 Continental Telephone Corp. 5'/4°/o, 8/1/86 

$100,000 Pan American World Airways, Inc. 41/2°/o, 8/1/86... 

$ 85,000 United Air Lines, Inc. 4%/o, 3/1/90 191,675.00 
Total Convertible Debentures $ 487,425.00 


United States Government Obligations 


USS. Treasury Bills 3/31/67 $ 518,277.65 
U.S. Treasury Bills 9/30/67 258,597.10 


Total United States Government Obligations . - . $776,874.75 
Total Investments $4,563,849.75 
Cash. and Other Assets, less Liabilities . 15,794.11 
NET ASSETS $4,579,643.86 


Commineled Investment Account! of First National Civ Dank 


Purchases and Sales of Investments 
(Excluding U.S. Treasury Bills) 
for the Sia Months Ended February 28, 1967 


Purchases 
Face Value CONVERTIBLE DEBENTURES 


Boeing Company Sub. 5'/2%0, 9/1/91 Me 
Continental Telephone Corp. 51/4°%/o, 8/1/86 
Pan American World Airways, Inc. 4'/2°/o, 8/1/86 
United Air Lines, Inc. 4°/o, 3/1/90 1 


CONVERTIBLE PREFERRED STOCKS 


Litton Industries, Inc. Non-cum. Pref. Ptc. 
McGraw-Hill, Inc. $1.20 

Teledyne Inc. $3.50 

Union Oil Co. of California $2.50 


COMMON STOCKS 


Avon Products, Inc. 

Becton, Dickinson & Co. 

Bristol-Myers Co. 

Eastman Kodak Co. 

Harcourt,Brace & World, Inc. 
International Business Machines Corp. 
International Flavors & Fragrances, Inc. 
International Telephone & Telegraph Corp. 
Kearney & Trecker Corp. 

Lilly (Eli) & Co. 

Pennzoil Co. 

Texas Instruments, Inc. 

Trans World Airlines, Inc. 

United Utilities Inc. 

Xerox Corporation 

Zenith Radio Corporation 


Sales 
COMMON STOCKS 


Boise Cascade Corporation 
Carolina Power & Light Co. 
Coca Cola Co. 
Monsanto Co. 
Standard Ojl Co. (New Jersey) 
Texas Utilities Co. 

, Time Inc. 
Xerox Corporation 


* Includes shares received as result of stock split. 


Receivable for securities sold 
Receivable for dividends and interest ........--+-+e+ elelcretclereictaictete cneeas 
Investments at market value: 
United States Government Obligations (cost $776,874. 7m $ 776,874.75 
Other (cost $3,327,929.17) see 3,786 275.00 00 
Total assets .......---205- eneeecnac <2 


LIABILITIES: 


Payable for securities purchased 
Accrued fiabilities ....... Ber tetelteddeteactctetero 


Total liabilities 


NET ASSETS — j 
applicable to 424/379.051 units of participation, equal to $10.80 per unit. ... 


Statement of Changes in Net Assets 
For the Six Months Ended February 28, 1967 


Net Assets, August 31, 1966 (including $5,363.40 
undistributed net investment income) ...... naeenen RAR eAMRAARCOSOCS “ 


Income: 
Net investment income $ 22,974.43 
Undistributed net investment income included in amounts 
received or paid upon issue and redemption of units. . 5,553.86 
Dividends ($.05 a unit) 
Units issued and redeemed: 
Amounts received upon issue of 159,806.168 units ...... $1,526,821.70 


Amounts paid upon redemption of 7,942.450 units 73,577.99 


Realized loss on sale of investments (Note 3) . 
increase in unrealized appreciation of investments elcetetacteleletele Pecteisteralete 
Net assets, February 28, 1967 (including $17,550.70 undistributed 

net investment income) ..-..-...eeeeeeeee AoceRAcCC eheteteletata mpofeecotal aa 


See accompanying Notes to Financial Statements. 


$ 88,665.62 
33,601.42 
13,852.26 


4,563,849.75 


4,699,969.05 


120,325.19 


12,187.30 


1,453,243.71 
(19,025.73) 
765,157.94 


$4,579,643.86 


Statement of Income and Expense 


For the Six Months Ended February 28, 1967 


EXPENSE: 
Management fee (Note 5) 
Legal and auditing fees ...--+---+++-+* 


13,611.78 
37,101.78 


Proxy statements and reports to Securities and Exchange Commission 


State and local taxes (Note 2) ...+-++++-++-"* 
Net Investment Income ...-.---++-seerreer* 


Et ike oat bse or isthe nS 
(1) Rulings of the Comptroller of the Cur- 
rency and of the Securities and Exchange 
Commission favorable to the Commingled 
Account are under attack in the United 
States courts for the District of Columbia 
by the Investment Company Institute and 
the National Association of Securities Deal- 
ers, Inc., respectively. A decision adverse to 
either agency might affect the status of the 
Commingled Account and require its termi- 
nation and the distribution of its net assets 
to participants. 


(2) No provision for Federal income tax has 
been made in the accompanying financia! 
statements because the Commingled Ac- 
count has elected to be taxed as a regulated 
investment company within the meaning of 
the Internal Revenue Code, distributing to 
participants substantially all investment in- 
come as quarterly dividends and gains real- 
ized on sales of investments as an annual 
distribution. 


(3) Gains and losses on sales of investments 


. 


14,127.35 


cecccceccccccceccecccsees |... $22,974.43 


are based upon the cost of identified securi- 
ties. If based on average cost the net loss 
would have been $48,490.66. 


(4) Purchases and sales of investments, other 
than United States Government securities, 
amounted to $1,410,329.06 and $530,991.27 
respectively, during the period. 

(5) The management fee is paid to First 
National City Bank as compensation for 
managing the investments of the Com- 
mingled Account and furnishing all custo- 
dian, administrative and| clerical services, 
office space and facilities required for the 
operaton of the Commingled Account. 
Three members of the Committee supervis- 
ing the Commingled Account are officers of 
the Bank. | 


The accompanying financial statements do 
not include $5,000 of fees paid during the 
six months ended February 28, 1967 to the 
two members of the Committee who are not 
affiliated with the’ Bank, which fees were 
reimbursed by the Bank, 


DFO Rerertay PLD TRACES owe rai 


\* 
To the Committee for and Participants in 


the Commingled Investment Account of 
First National City Bank: 


| 

We have examined the statement of assets and 
liabilities and the schedule of investments of the 
Commingled Investment Account of First National 
City Bank as of February 28, 1967, the related 
statements of income and expenses and changes 
in net assets for the six months then ended, and 
the supplemental schedule of purchases and sales 
of investments. We inspected the securities rep- 
resented to us hy the Bank as being held for the 
Commingled Investment Account as of February 
28, 1967, obtained confirmations as to securities 
purchased but not yet received, and found the 
securities so inspected and confirmed to be in 
agreement with the accompanying schedule of 
investments. Our examination was made in ac- 
cordance with generally accepted auditing stand- 


Cisse reeks ote 


PURPOSE: To make First National City Bank’ 


investors with $10,000 or more. 


ards, and accordingly included such tests of the 
accounting records and such other auditing pro- 
cedures as we considered necessary in the cir- 
cumstances. ‘ 

In our opinion, the accompanying financial 
statements and schedule: of investments present 
fairly the financial position of the Commingled 
Investment Account of First National City Bank 
at February 28, 1967 and the results of its opera- 
tions for the six months then ended, in conform- 
ity with generally accepted accounting principles 
applied on a basis consistent with that of the pre- 
ceding period, and the supplemental schedule of 
purchases and sales of investments, when con- 
sidered in relation to the basic financial state- 
ments, presents fairly the information shown 


therein. 
Haskins & Sells 


New York, N. Y. 
March 10, 1967 
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s investment advisory services available to 


INVESTMENT POLICY: To invest principally in common stocks and convertible securities 
offering opportunity for long-term growth of capital and of income. 


INVESTMENT PHILOSOPHY: To emphasize the careful selection of securities based on 


intensive research and analysis of the many factors which determine investment values, with 
primary emphasis on companies which meet as many of the following criteria as possible: 


+ high quality and character of management 
* effective research and development capability 


* low labor costs, 


* leadership within an industry 
* strong underlying growth trend 
+ sales and service oriented companies 


To reappraise constantly the securities held in the portfolio to be sure they continue to reflect 


the investment philosophy set forth above. 


[Filed April 4, 1967] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


INVESTMENT COMPANY INSTITUTE, et al., 
Plaintiffs, 


Civil Action No. 1083-66 


) 
) 
WILLIAM D. CAMP, ) 
Comptroller of the Currency, ) 

) 

) 


Defendant 


DEFENDANT'S CROSS-MOTION FOR SUMMARY JUDGMENT 
AND OPPOSITION TO PLAINTIFFS" 
MOTION FOR SUMMARY JUDGMENT 


| 
| 
Defendant, William B. Camp, Comptroller of the 
Currency, by his undersigned attorneys, respectfully cross-moves 
for summary judgment pursuant to Rule 56 of the Federal Rules of 
Civil Procedure and opposes plaintiffs' motion for RET judg- 
ment on the following grounds: | 
1. Plaintiffs lack standing to maintain this action. 
2. There is no justiciable case or SOnEEOvensy 
between the plaintiffs and defendant. 
Assuming, arguendo, that plaintiffs have! 
standing, the Comptroller's regulations 
permitting, national banks to establish 


collective investment funds for agency 


accounts and the Comptroller's ruling in: 


a 


connection with the Bank's proposal are in 

accordance with law and not in excess of his 

statutory authority: 

a. Such regulations and ruling authorize 
fiduciary activities permitted by para- 


graph (a) of Section 1 of the Act of 


September 28, 1962, 76 Stat. 668, 12 U.S.C. 


92a, and are within the scope of the 

Comptroller's regulatory powers under 

paragraph (j) of that action. 

Such regulations and ruling do not 

authorize any violation of Sections 

16, 20, 21 or 32 of the Banking Act 

of 1933, 48 Stat. 184, 188, 189, 194, 

as amended, 12 U.S.C. 24 (para. Seventh), 

377, 378, 78 (the Banking Act of 1933, 

as amended) . 

In support of this cross-motion and opposition, the 

Court is respectfully referred to the defendant's affidavit 
and the affidavit of Robert L. Hoguet, Jr., annexed hereto and 


to the memorandum of points and authorities filed herewith. 


Respectfully submitted, 


Assistant Attorney General 


——HERIAND F, LEATHERS ——~S 


Attorneys, Department of Justice 
Washington, D. C. 28530 


Attorneys for Defendant 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


INVESTMENT COMPANY INSTITUTE, et al., 
Plaintiffs, 


Vv. Civil Action No. 1083-66 


WILLIAM B. CAMP, COMPTROLLER OF THE 
CURRENCY OF THE UNITED STATES, 


Defendant 


eee ead 


AFFIDAVIT 


District of Columbia, ss: 

William B. Camp being duly sworn, deposes and says 
under oath that: 

1. I am Comptroller of the Currency duly appointed 
by the President of the United States, and, as Comptroller of 
the Currency, f have responsibility for the administration of 


the National Bank Act, Title 12 U.S.C., Section 1, et seq., 


ana for supervision and regulation of the approximately 4,800 


national banks now operating pursuant thereto. 

2. Imake this affidavit on the basis of personal 
knowledge and the records of this Office. 

3. On September 28, 1962, Congress, by the enact- 
ment of P.L. 87-722, 76 Stat. 668, transferred from the Board 
of Governors of the Federal Reserve System to the Comptroller 
of the Currency the responsibility and power to regulate the 
fiduciary activities of national banks. 

4. In response to these increased responsibilities, 
the Office of the Comptroller of the Currency (the "Office") 
immediately strengthened its trust division and created 2 
new position entitled "Deputy Comptroller of the Currency for 


Trusts.” 
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5. Shortly thereafter the Office requested 
all national banks and all state banks operating collective 
investment funds submit to the Office recommendations as to 
how the existing fiduciary regulations might be improved. 

The voluminous response convinced the Office that some changes 
in the regulations were required. To this end, the Comptroller 
appointed a committee of prominent trust men and directed them 
to make a thorough study of the fiduciary regulations,| with a 

view toward their revision. 

6. As a result of these studies, the Comptroller 
decided that certain provisions of the existing regulations 
were in need of revision. Specific amendments, which affect-— 
ed all areas of national bank trust department activity, and 


which the Comptroller deemed consistent with the letter and 


spirit of the banking laws, were drafted. 
7. Among other things, it was determined that the 
regulations governing collective investment of funds held by 
a bank in a fiduciary capacity were unduly and unnecessarily 
restrictive. The existing regulations authorized a national 
bank to collectively invest funds held in its capacity of 


trustee, executor, administrator, or guardian and funds which 


formed part of a tax exempt pension, profit sharing or stock 


bonus plan of an employer for the exclusive benefit of his 
employees. Under these regulations a national bank was not 
authorized to collectively invest funds held in the capacity 
of managing agent. | 
8. Under a discretionary managing agency agree- 
ment a customer turns funds or securities over to the bank and 


the bank undertakes to hold and manage a portfolio of investments 
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for the customer pursuant to a power of attorney which gives 
the bank complete investment discretion. For this service, 
which includes holding the securities, collecting and dis- 
pursing dividends or interest, making purchases and sales, 
and securities analysis, the bank charges a fee. 

9. The Federal Reserve Board and the Comptroller 
of the Currency have consistently taken the position that a 
national bank cannot enter into such a managing agency agree-— 
ment uniess the bank has applied for and received fiduciary 
powers. This position is dictated by the fact that a bank 
holding a managing agency account has a fiduciary relationship 
with the beneficiary of the account, which relationship is in 
substance very similar to that of a trustee and beneficiary. 

10. The Comptroller determined,after consultation 
with his counsel and counsel for the committee, that insofar 
as collective investment was concerned, there was no legal 


reason whatsoever for distinguishing between funds held by 


a bank as trustee, executor, administrator or guardian, and 


funds held under a managing agency agreement. 

11. Records of this Office indicate that national 
banks have managed customers’ money under managing agency 
agreements since at least 1930. However, due to the regulations 
which did not permit the collective investment of funds so 
held, each account had to be invested separately. The time 
and expense incurred in investing each account separately was 


such that banks could not profitably offer this service to 


any except those with substantial amounts of money to invest, 
often $100,000 or more. The management of smaller amounts 
resulted either in a fee that was unduly high relative |to the 
amount invested, or in losses to the bank. Furthermore, 
smaller amounts were not able to achieve the diversification 
of assets which a sound investment program requires. Thus 
national banks were effectively foreclosed from making their 
investment facilities and expertise available to any put the 
wealthy. ! 

12. On the other hand, national banks were operat- 
ing such collective investment funds as were authorized by 
the existing regulations had discovered that relatively 
smaller trusts or estates could be invested and administered 
at reduced cost. This, of course, resulted from the economies 
inherent in managing one large collective investment fund 
rather than numerous individual small ones. 

13. The manner in which banks operate these invest- 
ment funds is substantially as follows: In its capacity of 
trustee, executor, administrator or guardian, or 4s trustee 
or agent for a pension, profit sharing or stock bonus’ plan, 
the bank receives certain funds. If not inconsistent with the 
trust instrument (the term "trust" is used to include any of 
the above-listed fiduciary capacities) or State law, ithe 
trust funds are used to purchase participations in an existing 
pool of assets (collective investment fund) held for the benefit 


of similar trusts. The individual trust's interest in the pool 


is measured by units of participation. When a collective 
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investment fund is formed, each of these units of participation 
is given an arbitrary dollar value, but thereafter the value 
of these units fluctuates as the value of the pooled assets 


fluctuate. Thus the number of units which a given amount of 


money will buy depends on the value of the assets in the fund 


jin relation to the number of units of participation outstand- 
ing. After the units are valued and the individual participat- 
ing trust acquires as many as its funds entitled it to, the 
units of participation, which are evidenced by book entries, 
become the rest of the individual participating trust. 

14. In view of the foregoing the Comptroller, with 
the concurrence of the General Counsel of the Treasury Depart- 
ment, published in the Federal Register for February 5, 1963, 

a@ proposed revision of the fiduciary regulations (12 C.F.R., 
Section 9). In addition to the types of collective invest- 
ment funds permitted under prior regulations, this proposed 
revision provided in Section 9.18(c)(3) that national banks 
were authorized to invest funds held in the capacity of 
managing agent in a collective investment fund. Also, Sec- 
tion 9.18(c) (5) of the proposed revision provided that national 
banks holding funds in a fiduciary capacity could, with the 
approval of the Comptroller, collectively invest such funds 

in manners other than those expressly provided by Regulation 9. 

15. After publication the Office received various 
comments and criticisms from banks and others. The Invest- 


ment Company Institute (ICI) submitted a statement which 


challenged the legality of so much of the proposed regulation 
as authorized national banks to collectively invest funds held 
in the capacity of managing agent. ICI argued that the re- 
vised regulations would permit activity prohibited by 12 U.S.C. 
Section 92a, and certain provisions of the Glass-Steagall Act, 
as amended, 12 U.S.C. Sections 24, 78, 277 and 278. 

16. The Comptroller considered the aero pre- 


sented and determined, with advice of counsel, that they were 
| 


without merit. The revised regulations (with minor modifica- 
| 


tions) became effective on April 5, 1963. | 

17. Since the Securities and Exchange Commission 
took the view that a collective investment fund for managing 
agency accounts as expressly authorized by Section 9. 18(c) (3) 
of Regulation 9 would have to be registered under the | Invest~ 
ment Company Act of 1940, and the interests therein registered 
under the Securities Act of 1933, there was no immediate 
attempt by any bank to establish such a fund. Then, early 
in 1965, the First National City Bank of New York, after con- 
sultation with the staff of the S.E.C., drafted a plan for 
the collective investment of managing agency accounts, which 
the Bank referred to as a Commingled Investment Account. The 
plan complied with each of the provisions of Section 9. 18(b) 
of Regulation 9, generally relating to collective investment 
funds, except that a few modifications were effected to 
facilitate compliance with the Investment Company Act of 1940. 


Because this plan, which in the opinion of the Bank's 


counsel was permitted under New York law, differed from the 
specifically enumerated collective investment funds authorized 
by the Comptroller's revised Regulation, the Bank, pursuant 
to 12 C.F.R. 9.18(c) (5), sought and obtained the Comptroller's 
express written approval of the plan. A copy of the approval 


as set forth in the letter of May 10, 1965, is attached hereto 


as Exhibit "A". This plan was also approved by the Board of 


Governors of the Federal Reserve System as not involving a 
violation of Section 32 of the Banking Act of 1933, 12 U.S.C. 
78. The Commingled Investment Account was registered under 
the Investment Company Act. 

418. A national bank's operation of a fund for the 
collective investment of money held in the capacity of managing 
agent does not differ materially from the operation of a fund 
for the collective investment of money held in the capacity 
of trustee. In the latter case the fiduciary capacity in 
which the bank receives and holds the money is designated 
"trustee," in the former, it is designated "managing agent." 
In both cases the fiduciary relationship between the bank and 
the individual customer continues while the funds are collec- 
tively invested. Given this continuing fiduciary relation- 
ship, both types of collective fund are considered by this 
Office to be fully consistent with the letter and spirit of 
the national banking laws. 

19. In the considered opinion of the Office of the 
Comptroller of the Currency, the collective investment of 
funds held by national banks in the capacity of managing agent 
will be beneficial to the banks and to the public by enabling 
banks to make available their investment and managerial expertise 


to a class of persons who have heretofore not been able to afford it. 


am B. Camp 
Comptroller of the Currency of the 
United States 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DIVESTMENT CCMPANY INSTITUTE, ET AL., 
Plaintiffs, 
civi2 Action 
No. 1093-&5 
WILLIAM B. CAMP, 


Defendant. 


AFFIDAVIT OF ROBERT L. HCCUST, SR. 
IN SUPPOR? OF DEFENDAUT'S CROSS- NOTION 
FOR sui SARL JULGUEUT 
STATE OF NEW YORK 
COUNTY OF NEV YORK 


) 
: SS.? 
) 


ROBERT L. HOGUET, JR., deing first duly svorn, 
deposes and says as follows: it 

1. Iam an Executive Vice President of First 

tional City Bank (the "Bank”) and am ‘an charge of tne 

Bank's Trust and Inves tment Division. I am also |Chsirman 
of the Comittee for the Bank's Cormingled Investment 
Account (the "Commingled Account"). I submit this af- 
fidavit in support of: defendant's cross-motion for sun- 
mary jucgment in tnis action. | 

2. The Bank ds a national banking assoc fation 
having its principal place of Dusincss in the City, County 
and State of New Ycerk. Thro weh its Trust and Invest. sent 


Division, the” Bank provides its ceustouers with a) full 


range of fiduetary servites. A ccoy of the parie!s permit 
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to exercise fiduciary powers, issued by the Federal Reserve 


Boerd to the Bank's predecessor on January 29, 1919, is 


attached hereto as Exhibit A. Pursuant to this permit 
the Bante has the right to act, when not in contravention 
of state or local law, as trustee, executor, etc., "or 
in any other fiduciary capacity in which State banks, 
trust companies or other corporations which cone into 
competition with national banks, are permitted to act 
under the laws of the State of New Yorx." 

3.. Whenever the Bank acts as trustee, its 
principal function is the investment management of the 
trust assets. Tne Bank, of course, performs other in- 
portant duties, such as the safe-keeping, of the trust 
assets and the disbursement of income and principal in 
aecordance with the terms of the governing instrument. 

But the trust business is primarily the business of pro- 
viding continuous, professional management of investments. 
To render this service, the Bank's Trust and Investment 
Division maintains an Investment Research Departrnen 

which is constantly studying and evaluating the invest- 
nent potential of various industries and companies. Tae 
Trst and Investment Division also has available to it 

the views ef the Bank's Economics Department as to current 
economic conditions and long-range trends. Each of these 
Departments 4s staffed with full-tine, highly qualified 
personnel who have on hand information which no individual 
trustee or investor could hope to assemble. The trust 
officers responsiole for the supervision of the Bank's 
trust accounts utilize the investnent and economic analyses 


of these Departments in making investment decisions for 


such npasinte 
i, As a nitural adjunct to the managene 
trust funds, the Bank has also for many yeers proviged 
investment advisory services to customers who do not 
wish to create a trust, but who do want the benefit of 


the Bank's professional investment management and |custodial 


service. Fer such customers the Pank acts as agent rather 
than as trustee. Under one type of agency arranggnent 
the Ban manoges the investments in the account pursuant , 
to a power of attorney giving, the Bank full pevestoons: 
discretion. This type of account is known in the banleing 
industry as a "managing agency account", and many | i state- 
chartered banks and trust companies in New York which are 
in competition with the Banik have offered this type of 
investnent acvisory service for years. 

5. Individual investment management of ef ither 
a trust or an agency account entails certain administra- 
tive duties waich must be performed separately for each 
account, regardless of size. These duties see holding 
and handling portfolio securities, malcing purchases and 
sales, collecting and disbursing dividends ‘and exercising 
investment supervision - all on an individual pesis. 
Larger accounts generate a fee which is sufficient to 
cover these administrative costs; but a fee charged at 
the same rate (1.e., percentage of asset value) to a 
smaller account is likely to be insufficient, and the fee 
eannot be increased without bocoming excessive an relation 
to the. amount _under management. Taus , in the cage of 
managing agency ‘accounts; the Bank's aduinistrative ex- 


pense for individual supervision hes in recent years 


*s ~ 
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| 


dictated a minimum charge of $1,000 a year, and the 


Bank has not generally accepted such accounts unless 
the customer's investment funds amounted to at least 
$200,000. ‘There has been, however, 2. constant demand 
for the Bank's investment management services from cus- 
tomers with more modest amounts to invest, and the Bank 
has searched for methods of reducing administrative costs 
4n order to enable it to accept such accounts, : 
6. With respect to smaller trust accounts, : 
the Benk has for many years been able to minimize ad- 
ministrative costs by commingling the assets of these 
trusts for investment purposes in 2 common trust fund. 
The economies of collective investment are such that 
the Bank can afford to accept trust accounts that it 
would otherwise have to refuse if forced to manase such 
accounts on an individual basis, The Eank cperates a 
number of collective investment funds which have been 
established pursuent to Regulation 9 of the Comptrolie> 
of the Currency (12 CPR 9) or prior regulations of the 
Federal Reserve Board. Those funds which the Pank has 
established for the collective investment of assets 
which it holds in its capacity as personal or testamentary 
trustee, executor, administrator or guardian are also 
established and operated in conformity with Section 100-¢ 
of the New York Banking Iaw. Those funds which the Bank 
has established for the collective investment of asscts 
held as trustee of employee-benefit pension or prorit- 


. sharing triists are not established and operated pursuant 
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to Section 100-c of the New York Baniing Law. The Bank 


has been advised by counsel that, since the governing 
instrument of each trust participating in the collective 
investment funds for employee-benefit trusts specifically 
authorizes the commingling of trust assets, sucn collective 
funds can be maintained as “contract” funds and that there 
4s no need to look to Section 100-¢ for au thority to con- 
mingle, On information and belief, state-chartered pants 
in New York also maintain siniler collective funés for 
“the investment of assets of employee-benefit trusts which 
are established and operated as “contract” funds and not 
pursuant to Section 100-c of the New York Banking | lax. 

7. In 1963 the Comptroller of the currency re- 
vised Regulation 9 to ‘permit the same technique of collec- 
tive investment to be used with respect to managing agency 
accounts. This revision cleared ¢ he way for the Bantk to 
develop its proposal for the Cormingled Account. me Con-~- 
mingled Account is designed for those customers vino wisn te 
obtain the Bank's investment management services but who Cs 
not have sufficient capital to justify the expense of an 
individually supervised account, The Comingled Account 
4s operated in accordance with a plan that has been filed 
with the Comptroller of the Currency and which also serves 
as a Securities Act prospectus. The Comningled Account 
works this way: The customer turns his funds ($19, 000 

-or more) over to the Bank’ pursuant to a broad authorizat tion 


making the Bank the customer's managing agent, There is 
thus created at the outset a true fiduciary relationship 
of principal! and agent between each customer and the Bank. 
Tae authorization includes specific authority for the Eanic 
to invest the customer's funds, together with the funds of 
other customers who have given the sane authorization, 
through the Commingled Account. If the Bank is satisfied 
that tne investment policy of the Commingled Account is 
suitable to the customer's necds, the Bank accepts the 
custemer's account and, as his agent, adds his funds to' 
the Commingled Account on one of the specified valuation 
Gates. — ; 

8. Each customer wno participates in the Com- 
mingled Account shares in proportion to the amount of his 
funds which are included. For convenience in determining 
the proportionate interest of each participating customer 
(or "participant"), the Commingled Account is divided into 
units of equal value. A participation is transferable only 
to another person who has validly appointed the Bank us 
managing agent, and, because of the underiying agency re- 
lationship, the interest of a participant terminates upon 
his ceath or incompetency and his funds are withdraw frou 
the Commingled Account and held for his legal representa- 
tives. 

9. There is no charge either for admission to 
or withdraval from the Commingled Account. Each doller 
received by the Bank for investment through the Commninzsled 
Account participates in full... No broker.or dealer is 
engaged to underwrite or distribute partlcipations, and 
no sales commission is paid to anyone in connection with 


the admission of a participant to the Commingled Account. 
“e 
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10, The operation of the Comaingled Aceduat is 


supervised by a Comnittce initially appointed by the Bank 
but ‘thereafter elected annually by the participants. (The 
first election was held on November 16, 1956. ) At east 
40% of the members of the Committee must at all times be 
persons not affiliated with the Bank, but the majority 
of the mombers may be, and are expected to de, officers 
in the Bank's Trust and Investment Division. At the present 
time, three of the five Comnittee members are Bank officers. 

11. ‘The Bank manages the Commingled Account 
pursuant to 4 managenent agreenent. The Bank maintains 
a continuous investment program consistent with tile Com- 
mingled Account's stated investment policy, and the Bank 
also furnishes all custodial, administrative and clerical 
services required for the operation of the Cormingied Ac- 
count. For ail of these services the Pank is entitled to 
withdraw from the Commingled Account a managenent fee equal, 
on an annual basis, to 1/2 of 1% of the average net asset 
value of the Commingled Account, In other nords, a cus- 
tomer who invests $10,000 through the Commingled Account 
pays $50 for a year's management, which is equivalent to” 
the $1,000 which is charged for a year's management ofa 
$209,000 individual account. Whether a customer fewest 
through the Commingled Account or has an individually 
supervised account, the management fee is the only fee 
which the Banx receives; there 1s no underwriting or dis- 
tributing profit involved in the operation of the Com mingled 
Account. } | 

12.” The pemcensas for the Cox mingled Account 


has been considered and passed upon by the three |Feder2l 
| 
| 
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bank supervisory agencies and the Sccurities and, Exchange 
Comission. Tne Comptroller of the Currency has approved 
the Comingled Account as a permissible foria of collective 
investment subject to the requirements of Section 9.18 of 
Regulation 9, i2 C.F.R. § 9.18 (Supp. 

on S. 2708 Before a Subcormittec of the Senate CormiSs 

on Ban'cins and Currency, 85tn Cons., 2a Ses2. 428 (1565) 


*iearinzs"}. The Board 


[nereinefter referved to as the 
of Governors of the Federal Reserve System h2s ruled that 
service by Bank officers on the Conmittee for the Cen- 


ninzied Account will not violate Section 32 of the Fanking 


Act of 1933, 48 Stat. 194, as amended, 49 Stat. 709 (1535) 


22 U.S.C. § 78. See Heartnzs 509. The Federal Deposit 
Insurance Corporation has stated thet 4t believes that it 
25 “sound pubite policy to permit banks colicctively to 
Snvest funds held in the capacity of managing agents for 
their eustondrs.” See Hearings 25. and the Securities 
ane Exchange ‘Comaission has found tha the Comafagled Ac- 
count can be operated in conformity with @ll of tne pure 
poses and policies of the Federal securities avs. Sac 
Hearings 133. 

13. In my view, the Commiugled Account has in 
its short existence proven itself as a valid extension of 
traditional benk fiduciary services. First Nationzl City 
Bonk already exercises 4nvestment responsibility or cives 
Srvestuent advice in respect of accounts having agg=sesece 
nasets o2 more than 53.5 blllion, Tne Bank has pad ex- 
tensive experience in the operation of conzaon trust funds. 
It is an institution of proven financial stability end hes 


“2226 - , 


‘a lons history of investment experience. It is scoking to 
make this experience avallable for the first tine to the 
omaller investor at a low relative ‘cost ane sdthout she 
4nposition of any sales comission or "load", The Bank 
officers ho are consulted by pastoners 4n comnection with 
participation in the Comming led Acccunt have no sales con= 
niseion to earn by "selling" a customer on the advantages 
of the Cormingled Account, Such officers are anatructed 
that only persons for whom the Comainsied Secount | constz- 
tutes a suitable investuent mediua should be persad itted to 
participate, The Ban's o operation of the coningied Aecoun’ 


48 subject te successive layers of regulation imposed by 


banicing authorities, the cormnon lay applicable to ficuciaries 


and the lews adwinistered by the Securities and Exe! change 
Comission. If a service of this nature is in fact con- 
petitive with. mutual funds, 2s plaintiffs ciain, the ccn- 
petition is entirely awful and can only redound to the 
benefit of the public in terms of lower sales ¢ omilssions 


on mutual fund snares. 


7? J i| 
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Sudscribed and Boee to 
before me this ~~¢ ” gay 


of March, 1967. 


s/s Nary P. O'Neill 
; Notary Puolic i 


. ONT ' 
Notary Pub’ i$ vores York, 
No. 03- = 
Qualified in Bronx County (NOTARIAL SEAL] 
Cert, Filad in New York County 
Commission Expires March 39, 1969 “+ 
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" Mey 10, 1965 


Mr. Rovert L. Eosguet, Jr. 
Executive Vice Presicent 
First Netional City Benk 
399 Park Avenue 

Kew York, Kew York 


Dear Mir. Hoguet: 


~ - i 
This is in reply to-your request of April 26 for our epprovel oF 
an errengenent to be entered into by the benk whereby funds of agency eccounts 
_. which confer investxent Giscretion on the bank ere to be invested and reinvested 
in a single commingled account. 


. i 
More specificelly, the principal festures of the arrangement are as 


follows: 
> s 5 . \ 
‘he funds of’ certain agency accounts of at least $10,000 
in emount will be commingled for investmens purposes. Funds de- | 
posited with the benk for tnis purpose will be eccompanied by a 
broad euthorizetion to the benk, substentielly equivalent to the 
power of attorney under waich customers currently deposit their 
funds for individual attention. | 
é : =| 
The eveiledility of the comiingled eccount will not ve 
given publicity by the dank except in connection wita +he promotion 
of its fiéuciexy services in general end the bank will nov eaversise 
or puolicize the comingled eccount es such. Participati¢ns in <ne 
commingled account are to be made evaileble only on the prexises of 
the benk end its brenches, or to persons wno ere alreaéy custczers 
of the benk-in other connections, or in response to unsolicited 
requests. : ; 


Gne Plen of the commingled account and the letter of 
euthorizetion signed by the custoner will be Gelivered to) eech 
customer of the bank who empowers the benk to invest his funds in 
tne commingled eccount. | 

The commingled account will operete as follows. (Tne 

supervision of the commingled eccount will be in the hanés oF @ 
‘committee, the mexcers of waich will initially de eppointee cy the 
Denk but thereafter elected by the participents et aanuel! meevings. 
It is expected that officers of the ben will be members of the 
comaittee, except that at all times there will be et least one 
henber wno is independent of the benk. Pursuant to & management 

; Sts | - 


Mr. Robert L. Hoguev, Jr. 


“agreement with the committee, the bank will be responsiole 
for the manasesent of the investments in she ¢ sozingled 
zecount, wilh heve! custody oF the assets in the comzuingled 
eccount, will hendie ell trensactions in the portfolio of 

: “the comuingled account, end will maintain the records end 
-+, +--——=-keep the booxs of the comingled eccount. 
oes ine 
approvel of the participants es their first annual meeving. 
The manegenent egreenent will remein in force for two years © 
-from the dete of its execution end is reneweble annually 
thereafter, provided thet such continuence is approved 
~—~gnnually by the comittee, including a nejority oF the 

_memoers of the committee who. ere not directors, oificers, 
or exployees of the benk, or by yote of participants 
having a majority of units of pervicipetion. No ecrpense- 
tion is to be paid out of the comingled eccount to any oF 

- the nemvers of the comittee who are affiliated with tne - 
benk. Compensetion end expenses, if any, mey be paid to 
the nenbers of the comaittee who ere nov affiliated with 

_ ‘the benk, but the ccumingled account will be reixoursed 

-" py the benk. The egreexent provides thet the ben will 

neintein e continuous investzent progzen for the comingled 
account not inconsistent with its stetec investment policy. 

_ The benk will deteraine whet securities ere to be purchased 
or sola for the camingled eccount and will execute trens- 
ections for the comsingled account accoréingliy. Tne eagree- 
ment further provides that the bank wilt furnish 2il 
eustoéien, eiministretive anc clerical services, office 
space, end facilities required for the operetion of the 
comingled account. . Se 


menegenens agreement snell be sudject to the 
2 
oe 


>" 
nag 
— 


Tae interest of each customer perticipeving in. the 
commingled account is to be reflected in one or more wits 
of participation end all such units shell heve equal velue. 

As evidence of the nucber of units of participation credited 
to 2 customer, 2 receipt will be given for his funds so 
deposited. Except ror vericdés during waich vne calculation 
of net asset velue mey be suspenced 2s percitted by the 

tutes end reguletions of the Securities end Exchange Cen- 
mission end es deteileé in the Plena, @ custcuer will av eny 

_ S3ne be eole to terminate his perticipetion end cause @ 
eelculetion of net esset value to be mace for purposes or 
determining the velue of the units oF perticipetion waich 

_ ere to be terminated end the enount to be + thérewn fren 
the commingled eccount. In order to protect the rights of 


Mr. Ropert L. Eoguet, Jr. . 


\perticizents in the event of & suspension of the 
of termineting Cistrivutions, it is proviceé thet 
the tire of any such suspension 2 partic | 
given @ notice of terninetion but shell not yes heve 
received @ distribution, such perticipont saali have vne 
right to withdrew the notice of texminetion. Terainetion 
whll occur eutonsticelly upoa the death oF or adjudicated 
ineonpetency of the participant. Receipes for units of. 
perticipation will not es such v2 transferasle by & cus- 
tomer but 2 perticipent will be able to transfer nis 
interest in the commingled account enly to persons iWno 
heve the legal capacity to appoint the benk as agent ead 
who sign the broed euthorization to the benk to heve such 

'.. funds so invested. : aa 

: : : | 
The cominsled account will be audited et leest 
_semiennuetly by independent public eccountents selected by 
the ceemittee and exproved ty the pexticipenis. The 

finencitel reports deseé upon such audits, containing . 

finenciel stetenents eni-otzer informevion es requireé 

by epplicedle laws end reguievions, shell be filed with 

the eppropriete regulatory authorities end shell be 

addressed to the committee end to the pexticipants, 
“ For the bank's services, the commingled becoun’ 
will be charged 2s of the lest dey of each fiscal guerter 


. 


2@ fee peyéole to The bank based On & percenvese Of the™ 
everege of the values of tae new essets of tre commingled 

_eecount taken on each veluetion deve éuring such qrerter 
for the purposes of ceternining the asset value of units 

of perticipetion in the comuingleé account. The questerly 
fee which the tenk will receive from the ecmuinglee accouns 
pursuent to the manegensnt exreenent will te the only fee ~ 
chergeé by the benk in connection with the operetion of 

the commingled account and shell not exceed *ne fee charged 
for investment eavisory service for inéividuel accounts of 
Jess then $560,000 if assets oF the perticipant had now 

‘been invested in participations in the func. Further, 

the ban will eosoz> 221 costs arising in connection ‘wit 

the orgenizetion of the comzingled eccount, weich shall - 
ineluée, exong other vhings, costs ni expenses atvrioutedle - 
to the initiel registretion end qualificesion of the ccu- 
ringleé account under the federal securities laws; ~nhe 
initiel determination of its tax status - end eny tulings 
Obteinea for this purpose; its quelificevion under the 

‘laws of any Stete; end its approval by tke Comptroller of 
tne Currency. ‘The expenses that. ere, charged +0 *<he 


_ Mr. Robert L. Eoguet, Jz. 


casinsleé account are vroners' comissions; cost of 
independent professionel sexvices such os legal, 
euditing or accounting services (other <nen in con- 
nection with the organization oF the conmuingled 
account), taxes or governmental Tees erttripuvcole 
to trensactions for the commingled account, or to 
income fron the coscingled account assets; COSTS OF | 
mainteining the registration end qualification oF the 
comincgled eccount under the federal se arities lews 
or other eppliceole regulatory recuirasents (other 
. than the cost of printing, puolication and Gistribuvion 
of current reports to perticipents, wnich will be borne 
by the benz); end the cost of preparevion end distribu- 
“tion of notices to participants end provy statements. 


“Tre preceding errengeuent is @ form of collective investxent 
subject to the requirements oF Section 9.18 of Regulevion 9. As con- 
templated, the comaingled account does nov conply with ceztein provisions . 
of Section 9.10(0) of the Reguietion. However, it eppeers +o us thet the 
errengazent would be 2 Gesixeole one for the bank end the vervicipeting 
eccounts end woulé exoedy 221 of tne protections deexec necessary by this 
Office. Accordingly, pursuent to the provisions or Section 9.18(¢)(5) 

” of Reguletion 9, the ervengement, and any minor enenses within tre Plena, 

" etter of euthorizevion end receipt which mey de mece enc wnich ¢o nov 
getracs from whe suostence of the proposal, is heresy epP roved sO Long és 
the rules anc regulations of the Comptroller of the Currency explicable 
+0 collective investment, specificeliy tae provisions of Section 9.18(0), 
except 2s proviced for in the foregoing erzengement, are complied with 
éuring the live oF vce errengement. In eaééivion, the menagement contract 
hes the epprovel of this Office; however, any changes which are mace in 
the contract must be epproved by the Comptroller. cet eo 


i+ _ Sincerely, 


(signed) -Jenes ¢. Saxon 


2 


. Jexes J. Sexon 
Comptroller of the Currency 
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UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


INVESTMENT COMPANY INSTITUTE, et al., 
. plaintiffs 


Vv. 


i 
! 
| 
{ 
Civil Action 


WILLIAM B. CAMP, Comptroller of the 


No, 1083-66 
Currency, 


ap 60 40 08 ce op oF 06 48 


Defendant 


OPINION 


G. Duane Vieth, Esq., James F. Fitzpatrick, Esq., Cherles R. 
Ralpern, Esq., Arnold & Porter, Esqs., and Robert L. Augendlick, Esq., 
for plaintiffs, 


Barefoot Sanders, Assistant Actorney General, Herland F. 
Leathers, Esq., Irwin Goldbloom, Esq., and Stephen M. Truitt, Esq., 
Department of Justice, David G. Press, United States Attorney, and 
Joseph M. Hannon, Esq., Assistant United States Attorney, for dcfendant. 


This action is brought against the Comptroller of the 
Currency by the Investment Company Institute in its representative 
capacity of the open-end investment companies, investment advisers 
and principal underwriters which comprise {ts membership. The 
Investment Company Institute (hereinafter called the Insticute) is 
an unincorporeted associacion, having its principal place of business 
in the city, county and state of New York. The Institute is a 
national association, having as its members 177 open-end marlagement 
investment companies and their 8&8 iiccemeee advisers and 7g principal 
underwriters. The open-end managenent tnvestment’ companies which are 


members of the Institute have assets of $36 billion, represdaticg 


Pa 2 
‘about 94 percent of the assets of all such companies -ia the United 
¥ | 
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States, and have approximately 3.5 million shercholders. The other 
plaintiffs in this action are several individual members of the 
Institute. They seck an injunction to restrain the Comptroller fron 
‘authorizing national banks to collectively invest funds tendered to 
the bank as managing egent solely for investment purposes. They also 
aon for a declaretory judgment adjudicating the pertinent regulation 
promulgated by the Comptroller to be invalid. 

The action is now before this court on cross motions for 
summary judgment, all of the parties agrecing that no factual issues 
exist and that’ the legal issues are ripe for disposition by summary ¥ 
-proceedings. 

3t 4s first necessary to review and co @elineate the factual 
background upon which the issues in this ection arose and within 
which these motions are made. In September of 1962 the statutory 
authority to regulate the fiductary activities of national banks 
-was cronies from the Board of Governors of the Federal Reserve 
System to the Comptroller of the Currency. Pub. L, 87-722, 76 Stac. 
668, 22 U.S.C, §92a.. Pursuant to this authority, the Comptroller 
caused to be published in the Federal Register for February 5, 1963, 
“a proposed revision of the fiduciery regulation, 12 C.F.R. § 9. In 
addition to the types of collective Envestacnt funds permitced under 
the prior regulation, this proposed revision provided that national 
banks vere euthorized to invest funds held in the capacity of manag- 

ing agent in a collective investment account, 12 C.F.R. § §.18(2)(3) 
Moreover, the proposed revised regulacion allowed the Comptroller to 


approve collective investment of such funds in manners other then 


2/ 
those expressly provided by Regulation 9, 12 C.F.R. § $.18(¢) (S). 


(3) In 2 "common trust fend, ‘maintained by the bank exclusively 
for the collective investment and reinvestment of monies con- 
tributed thereto by the bank in its capseity as managing agent 
under a managing agency agreement expressly providing chac 
such monies are received by the bank in trust; 


(5) In ‘such other manner as shell be approved in uriting by 
the Comptroller of the Currency. 
- 234 - 


The Comptroller invited nacional banks and other interested 
partics to submit comments pertaining to the proposed regulation. 
Plaintiff Institute, on behalf of its menbers, pecteSpated to the 
full degree permitted and submitted a statement in opposition to the 
Prope see reguletion. It premised its napeont on the seme [basis thet 


it is presenting before this court, namely, that the neviete regula- 


ston would allegedly permit activity prohibited by 12 U.S. c. §92(a), 
and certain provisions of the Glass-Steagall Act, as anended, 12 U.S.C., 
$$ 24, 78, 377 and 378. Notwithstanding this opposition che final 
regulation was adopted by the Comptroller on April 5, 1963, and re- 
vised by minor modifications on February 5, 1964, 12 CFR, § 9.18. 
Pursuant to the regulation, on May 10, 1955, the Conptroller 
approved a plan submitted by First National City Bark of New York 
(hereinafter referred to as the Bank) for the establishnent and operae- 
tion of a collective investment fund, called the Countngled Investment 
' Kecount, under Regulation 9, 12 C.F.R. § 9. The plan as gutlined by 
‘the Bank differed from the specifically enunerated collective invest- 
ment funds authorized by the Comptroller's revised Regulation, but 
the Bank, pursuant to 12 C.F.R. 5 9,18(¢) (5) sought and obtained the 
Comptroller's written approval of the plan. 
On April 20, 1966, the Bank registered its covatngled Invest- 
tent Account with the Securities and Exchange ‘Conntssion persuant to 
the Investment Company Act of 1940, 15 U.S.C. § 80 es an open-end 
management investment company. On the seme date, the Bank filed a 
registration statement with the Securities and Exchange Coeatsston 
pursuant to the Securities Act of 1933, 15 U. $.c. § 77, fox the 
purpose of registering the participating mcerescs or units to be 
issued by tts Commingled Investment Account. The registration 
_ statemenc concerning those participating interests or as becaze 


3 effective on June 14, .1966. ‘From that date the Bank has offered and 


sold to the public participating inteeeses or units issued by the 


Coumtngled Investment Account by: means of the prospectus for the 


te 
& - 
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First National City's Commingled Investment Account. 

Before proceeding to che acrits of this controversy, it ts 
best at this time to specifically describe the operation of a cucal 
fund and the operation of the Conmingied Investment Account (hereio- 
after referred to as the Account) so that 2 better understanding: of 
the problem can be achieved. 2 

Generally, "mutual funds" are open-end management companies 
engaged in the business of continuously issuing and offering for sale 
receemable securities which represent an undivided interest in the 
fund's assets. Most mutual funds are corporate in form and the secu-, 
rities issued by them usually consist of capital stock. However, there 


are a number of mutual funds in a variety of noncorporate forms and 


the securities issued by some of them ere variously denominated as 


beneficial interests, participating agreencats, and the like. The 
proceeds from the sale of the securities issued by 2 mutual fund are 
invested in a portfolio of securities of various kinds, in accordance 
with the steted investment policy of the particular fune, Sose fuads 
invest primarily in securities offering current income, others con- 
centrate on long-term growth securities; still others specialize in 
particuler industries or classes of securities; and many offer various 
- combinations of objectives. The shateholder in a mutual fund fetlens 
t{tled et eny tine to redeem his interest, usually Re net asset value, 
or in a few instances upon payment of a charge. To facilitace this 
redemption privilege as well as to establish a price at which new 
shares are being offered, the value of a share in a mutual fuad is 
catculaced regularly, typically twice dafly, on the basis of the 
market value of the securities held by the fund. Because of the con- © 
tinuous process of redemption, the mutual fund would be’ restricted 


and contracted in size, unless it continuously issued end offered 


nee 


new securities for sale. 
Except in unique circumstances, virtually no shares in 


mutus! funds are traded from one {Investor to another, and there {s 
. .. : , 


- 
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: 
no significant trading market for such shares. Jn almost all enses, 
sharcholders in mutual funds desirsng to obtcin cash for chest sears 
redeem them with the issuing company. The securities issued by most 
mutual funds are offered to the public at a price which includes 2 sales 
comission or seles load. There arc some mutual funds whose shares are 
sold with no sales commission being charged. These latter funds are 


‘frequently called “no load! mutual funds. The ectivities of ee 
| 


funds ere under ‘the control of a board of directors or board bé trustecs. 


Directors or trustees are elected annually by the vete of a ne jority of 


the fund's outstanding voting securities. 
| 
Mutual funds usually contract an outside investment adviser~ 
: 
for investment advice and other management services, end with a prin- 
| 


° | 
cipal underwriter for the distribution of the fund’s shares, pursuant 


to the statutory pattern established by the Investment Company Act of 


1940, 15 U.S.C. § 80a-15. The investmenc adviser of a mutual fund 
furnishes advice to the fund with respect to its investment portfolio 


and the securities it should buy, hold, and sell. In some cases the 
. : 
adviser fe empovered to purchase and sell securities for the; fund. Some 


. 
investment advisers also furnish supervisory aad administrative services 
| 


to the mutual fund. The investment adviser receives cozpensetion for 

s eeces 

its services, usually in the form of a fee based on the total value of 
| 


the assets being managed. 
The principal underwriter of a mutual fund is conned in the 
business of selling and distributing the securities tssued by the fund 
to the investing public through brokers or dealers, or atrectly through 
the underwriter’s own saleszen, or both. The principst waderwricer 
either purchases the securities issued by the fund for reaste or acts 
as agent for the fund in distributing the securities. Except in the 
case of a no-load fund, che principal underwriter receives ‘ fee for 
its services, usually in the fora of 2 portion of the sales conatssion 
included in the selling price of the. shares issued by the mateo! fund, 


Mutual fends are required to be registered with ete Secu- 


rities and Exchange Cormnisslon Epcos to che Investment Cor: npaay act 
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of 1940. The activities of the mutual funds and their relationship 
with a persons and others are all subject to regulation unger 


the Act. The investment advisers and principal underwriters who are 


plaintiffs herein, perform their services for che mutual funds they serve 


pursuant to contracts, the terms, execution 2nd continuation of which 
are mebjece to che rovisions of Sectton 15 of the Investment once 
Act of 1940, 15 U.S.C. § 80a-15. The securities issued by cach of the 
mutual fund mezbers of the Institute are resigteced with the Securitics 
and Exchange Comnisston pursuant to the Securities “ct of 1933, 15 
U.S.C. § 77. All such securities are offered to the investing public 
by means of a prospectus which is initially filed with che Securities 
and Exchange Commission under the Securities “Act of 1933 as nest of the 
registration statement for the securities to which the prospectus relates. 
As can be readily ascertained, the mutual fund cormunity is 
: composed of three principal members. First the body corporate of the 
fund itself whose membership is che genera! investing public. This re- 
lationship is analogous to the common productive corporate structure. 
However, the primary function of the investment corporation is to @tain 
the objectives which are outlined in their charter through the mutual 
investment of the funds contributed by the “shareholders”. Alfred Inv. 
Inst. v. S.E.C., 151 F.2d 254 (1st Cir. 1945) cert. denied 326 U-S. 
795, 66 $.Cr. 486, 90 L.Ed. 483 (1945). The relationship between the 


sharcholider and the body corporate is plainly one of contract. Stev2aot 


v. Norbert, 210 F.2d 615 (9th.Cir. 1954); see 2lso Schroeter v. Bartlett 


——— ——- 


BORE AA 


Syndicate Bldg. Corp., § Cal.2d 12, 63 F.2d $24, 825, Etlingwood v. 
Wolf's Head Refining Co., 38 A.2d 743, 27 D.Ch. 356 (1944), 154 A.L.R. 
406, Corporations, 18 Am. Jur.2d §463 (1955). 

The management function of the mutual fund lies with the 
board of directors. They have esscatiolly the equivalent powers as 
roy corporate board of directors. In the same manner they ere 21so 
responsible to thefr sper cael lane 2s SESE Pepper v. Litton, 
306 U.S. 295, 60 S.Cc. 238, 84 L.Ed. 781 (1539), Erown v. Bullock, 194 


F.Supp. 207 (S.D.N.Y. 1953) affirmed 294 F.2d 415 (2nd. Cir. _196t). 
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| 
The board of directors within its broad scope of authority has 


the power to enter into contracts with the other two members of the 
maces) fund conmunity, that is the investment edvisers end thel under- 
westerst The functions performed by the latter cwo members of the mutual 
fund coumunity is essential for the Rronngactoolio® the investment or the 
mutual fund corporation. The interrelationship of these independent 
entities is one of contract which essentially eaoeeeins the respective 
position occupied within the structure by cach member, The independence 
of each member is governed by statute es is their interdependence; see 
the Investment Company Act of 1940, 15 U.S.C. § 8da-1, et seq, 
The above few paragraphs outline the general operat fon of 
the mutual fund structure. A similar outline is now presented for the 
operation of the Account as created by the Bank end approved by the 
Comptroller pursuant to Regulation 9. 
The Account’ es established by the Bank, operates ab follows: 
the investor-customer tenders his rent $10,000 or more, to the Bank 
pursuant to a broad authorization making the Benk the customer's manag- 
ing agent. There {is thus created a principal-agent relationship 
between each individual investor-customer and the Bank. The authorize- 
tion includes specific authority for the Bank to invest the customer's 
funds, together with the funds of other customers who have given “the 
equivatent authorization, through the conmingled Account, Funds in che — 
commingled Account are invested in a pool of securities, pridefpatly 
common stocks end securities convertible into common stocks, offering 
the opportunity for long term growth of capital and insome. The 
Account is divided into "units of participation” of equal watee in 
order to determine conveniently the proportionate interest of each 
_ participant. No certificates indicating the "uni¢s of part {¢fpation” 
are issued by the Bank; however, the participant is informed | by 3 
non-negotiable document as to how many "units of partics pation" are 


contained in his account. 


A participation ts transferable oaly to another person 
v | 


~~ re “ | 


= : a : 
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who has validly appointed the Bank as managing agent, and, because 

the underlying agency relationship, the interest of a participant 
teruinates a his death or incompetency.and his funds ere withdravwa 
from the Account and held for his legal representatives. There is no 
ralcokctecrs imposed on amentc invested in the cosmingled Account nor 
is there any recéenption charge incurred upon withdrawal from the Account. 
An invester-customer may terminate his participation in whole or in 

part on the basis of the act asset value of the units of participation 
being redeemed. ‘Tne net asset value of each unit of participation is 
determined as of! the close of business of each of a number of specificd + 
valuation dates by dividing che net asset value of the Account as of 

the close of business on the valuation date by the number of units of 
perticipation then outstanding. 

The operetion of the Account is supervised by a Comnitctec of 
five persons, who act essentially as a board of directors of che Account. 
Initially che members were appointed by the Bark, but hereafter are to 
be elected annually by the participants. Each participant will be ea- 
ticled to vote at the election of the Committee members and his vote 
vill be weighted according to the nunber of “units of participation” 
in his account. | At Least 40% of the mecbers of the Comnitcee must ae 
all times be persons noc affiliated with the Bank, but che majority of 
the members may be, and are expected to be, officers in the Bank's 


Trust and Investment Division. 


The Comittee is authorized to enter into a management agrec- 
ment with the Bank. The agreement and any amendments thereto must be 
approved by more than 50% of the participants at their annual meeting 
and the Comptroller's rapsenet thereof must also be obtained. 


Ie accordance with the management agreement, the Benk 


* serves a& investment adviser ond custodian for the Account, The Bark, 


therefore, maintains a contincous investzent program consistent with 
the comsingled Account’s stated investrent policy; ic will deteriine 


¢ vv 
what securities. are to be purchesed and Sold, and will execute all 
</240 - - 


| 
| 
transactions. The nana, ement agreenent provides that che Bank se 
ng 8 P 


furnish all administrative, custodial and clerical services required 


by the Account and will pay all the organization costs and dee: 
eel 


Subsequent maintenaace fees, the cost of independent professional sere 
sige i 
vices, such as legal, audicing and 2ccounting services, and thé cost 
| 


of preparation and distribution of notices to parcicipents aad proxy 
| 


statements are to be berne by the conmingled Account. The Bank will, 
eta | 

however, reimburse the Account for the compensaticn and expenses, if any, 

| 


| 
paid by the Account to the members of the Committe? who are not offi- 
i 


liated with che Bank; the other members. of the Cowaittee will receive 
e 
no separste compensation for their, services to the Account... For chese 


services the Bank receives a fee equal to 1/Sch of 1 per cent of the 
. | 
. | 
averege of the net esset value ‘of the Account taken on each valuation 


date during each fiscal quarter, which is approximately 1/2 of 1 per 


cent on an annual basis. 
Essentially, the commingled managencat agency Aecount as 
delineated by the Bank's plan consists of two principal nenbere, the 
first being the membership of the Account consisting of the investor- 
customer, and the second being the Bank which occupies & Se re 
one es investment adviser to the Account and the other as general agent 
to the participants of the Account. The Rank can slso be considered 
_ to occupy the position of underwriter for the units of participation 
which are issued to the investor-customer. The Cormictee of the 
Account occupies a SE equivalent to that occupied by the board 
of directors of the mutual funds, 


The Account has been approved by the Comptroller, even though 


it does not essentially comply with all provisions of Regulation 9 as 


- promulgated by him. This action indicates thet even though the Account 


as presently CREE docs not meet every minute decail of | ithe 
Regulation, any core plans Ee to the one established » the Bank 
will ebtein his approval under 12 C.F.R. § 9.16(c) (5). therefore, fe 


is not ROCCSSSIY, fom this court to anaiyze the Saitercocee berseen 


the Account as * established by the Bank and Regvistion “9. ro the 
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disposicion of the issues before chis court, the Account will be 
treated as if it completely meets the substantive requirements of Rege- 
Jation 9. 12 C.F.R. $9. 

Before the merits of the issues in this cease can be reached, 
two prelininary procedural matters must be noted, The Comptroller 
interposes the objection that the plaintiffs lack standing te sue, and 
that there is no justiciable issue before this court. 

These issucs - standing and juscticishility - are nominally 
termed procedural only to differentiece beeween the initiel hurdles 
which s plaint{f€ must overcome in order to obtain a judicial decernina- 

. 


tion of kis action on the merits, and the actual adjudication of the 


case on its substantive issues. This charavterization often borders 


on mere semantics, since in order to obtain the proper perspective and 


focus upon the essence of these issues, as here, the substantive law 
upon which the plaintiffs premise their actfon must also be taken into 
account. 

Standing has been, and remains, onc of the most enigmatic 
areas of the lew. 3 Davis, Administrative Law Treatise, $22.18, at 
291-92, n. 3. The courts have not developed a single formula which 
cen be applied to a set of facts to cetermine whether a plaintiff has 
or docs not have standing. The ever changing concepts which have beca 
used in this area of the law can be readily escertained by the many 
eases which have been cited in the briefs of both parties upholding 
their contentions. Dus to the pervesiveness of definition in this 
area, the en TA wich no alternative but to examine the long 
list of cases which told that 3 peneiooler plaintifé had standing on 
one hand, and on the other the long list of cases where the plsinci ff 

has been dented his day in onan Reema of the lack of stondizng. 

Standing has been generally expressed by an indication that 
the alleged aggrieved party has asserted a legal right which was his to 
assert, or has been injured, or has been threatened wich, injury. 


Ferkins v. Lukens Steel Co., 310 U.S. 113 (1940), ¢f.FCE v. 


~ 
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Bros. Radio Station, 309 U.S. 470 (1940), Pierce v. Society of Sisters, 


268 U.S. 510 (1925). But standing should not be confused with the eoc- 


trine of standing to suc which provides that in an action in a federal 


constitutionz! court, by a citizen against a government officer in his 
| 
officisl capacity, there is no justiclable controversy unless the citizen 
: | 


shows that such conduct invaded or will invade a private substantive 


legally protected interest. Associated Ind. v. Ickes, 134 F.2d 695, 
| 
702 (2nd Cir. 1943) vacated as moot, 3% U.S. 707 (1943), but sce Scott 


. | 
v. Macy, 121 U.S. App. D.C. 205, 349 F.2d 182 (D.C.Cir. 1965). ‘The 


\or 
| 


former stonding {s basically a means by which courts can accept 
refuse jurisdiction, and it generally alludes to the capacity of a party 
to obtain judicial eerioe of an admin strative action, See vs v. 
- Storer Broadcasting Co., 351 U.S. 192, 197 (1956) and Jaffe, Primary 
Jurisdiction, 77 Harv.L.Rev. 1037 (1964). The doctrine of standing to 
sve is generally directed towards che capacity of a plaintiff to aeenent 
_ his case before a district court sb initio. i: 
The question as to whether a pleinciff may obtain judicial 
relief in cases like this hes been variously phrased, but the many ap- 
pellations which have been devised do not detract from ne underlying . 
policy objective which permeates cach of these cases. This policy is 
well enshrined in Article III, §2 of the United States Constitution, 
that {s, e “constitutional” federal court cannot be gives power! Co sit 


in judgment and revise acmicistrative action, since there is nel Jus 
ticiable controversy and the opinion thus issued would xerely be ad- 
visory. See concurring opinion of Mr. Justice Frankfurter in Anti- - 
Fascist Cosmittce v. McGrath, M1 U.S. 123; 149, 150 (1951), Muskrat 
v. US., 219 U.S. 346, 354 (1911), € & $ Airlines v. Waterran Coro., 


-333 U.S.-103, 113 (1948), United Public Workers v. Mitchell, 330 U.S. 


| 
75, 89 (1947), Associated Ind. v. Ickes, supra. 


Standing to challenge an administrative action can be 
*y * 
prenised on a statutory provision syecificaliy appended to the statute 
c - . | 


under which the administrative action was promulgated or where 
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provision for review kas been made generally applicable by the Adminise 
trative Procedure Act, § USC. §§ Til-2e4 (vecodified by Pub. Low 
89-554, 60 Scat. 37S). Since there is no seecific provision for revicw 
of the Comptroller's regularion within the terms of che enabling statute, 
Ticte 12, Seccice lL et seq., the terms of the Administracive Procecure 
Act will apply. Citizens Nat. Rank of Maplewood v. ‘Saxon, 249 F-Supp- 
557 (D.C. Mo. 1965), affirmed 379 F.2d 381 (8th cir. 1966). See also 
zr. 1950), 
cert. denied 340 U.S. 827 (1959). 
The pertinent section of the Administrative Procedure Act 
specifically provides that: 
“Any person suffering legal wrong because of 
agency action, or adversely affected or aggrieved 
by acticn within the meaning of a relevant 
statute, is entitled to judicic! review thereof." 
5 U.S.C. § 702. 
Under this statutory provision a plaintiff must allege chat 
he hes suffered 2 legal wrong or that a legelly protected right wiil 
be adversely affected or aggrieved by the agency's action in order Co 
edtain stending before this court. The plaintiffs here ere alleging 
that they are suffering a legal wrong by the 2llegediy illegal compe- 
tition made possible by the Comptroller's regulation, thereby being 
adversely affected or aggrieved, The exact amaunt of damages which 
will be incurred by the plaintiffs is rather difficult to essess in 
prectse ffgures, but the Comptroller has predicted that over the next 
five to ten years, cormercial banks might capture as much 2s two 
billion dollars of mutual fund Scomodee The defendant interposes 
that the comperition, even tf illegally premulgaced, does not ereste 


gny legal wrong for which the plaintiffs may complain. 


In support of its contention that the plaintiffs are not 


suffering any legal wrong and thereby lack standing t> challenge the 


3/0 Bearfegs on H.R. 8499, 9410 before the Comverce and Finance 
Subcommittee of the House Comnittee on Interstate aad 
Foreign Comzerce, 83 Cony. 2d. Sess. p. 26 (1364). See also 
Coctsent, Of Banks and Mutual Ffinds: The Collective Invest- 
ment Trugt, 20 Sv.L.J. 334 (1965). 
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Comptroller's regulation, the defendant relies on a series of cas 
1 
which contain the general principle thet mere competitive injury jmede 
! 
' 


possible by governuental action docs not confer standing on the in jer 


party to restrain governnental action. Tennessee Fower Co. v. TWA, 
306 U.S. 118, 137 (1938), Alabama Power Co. Vv. Ickes, 302 U.S. 464, 
. = | 


479 (1937), Porzins v. Lukens Stee} Co., 310 u.s. 113 (1949), Texas 


State AFL-CLO v. Kennedy, 330 F.2d 237, 218 (D.C. Cir. 1964)., Benson 


v. Schofield, 335 F.2¢ 719 (D.C. Cir. 1965), cert. denied 352 U.S. 976, 

yee sent: 

Kansas City Power & Light Co. v. McKay, 225 F.28 926 (D.C. Cir. 1955), 
| 

gert. : In 

| 


these cases, the plaintiffs alleged that they were suf 

loss pape te goverament created competition, but it is sigat ficant to 
1 

note thet the competition crested by government action in these cases 

was specifically authorized and sanctioned by Congress 2nd wes based 

upon specific statutory grounds. | 


Moreover, most of the cases cited by the defendant ih support 


‘of his allegation that the plaintiffs lack standing have been assiduously 


| 
distinguished by subsequent decisions of the Supreme Court, even though 
| 
they have not been expressly overruled. In Chicego v. Atchison, Tooeka 
& Sante Pe Railway, 357 U.S. 7 (3858), the Supreme Court gave jexplicit 


recognition to & competitor’s standing to challenge illegel competition. 
- | 


That case involved two competitors, one of whom (Parmelee) had 2lleged 


thst the other (Transfer) was operating {llegally because it ned not 
complied with certain licensing requirements imposed by the City of 
Chicago. Transfer argued that Parmelee had no standing to object co 
Transfer's allegedly {illegal competition, but this argument was flatly 
rejected by the Court: 


“Je fs enough, for purposes of standing, ths 
we have en actual coatroversy before us in which 
Parmelce has e direct and a: dstanttal personal 
interest in the outcome:’ Undoubredly ie is ad- 
versely affected by Transfer's operaticn, Parnclec 
contends that this operation ts prohibited by a 
valid city ordinance and asserts the tight to be 
free from unlawful competition. 
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"ITrensfer) argucs that 2 party bas no right 
to complain about unlawful competition, citing 
2, 302 U.S. 464 and 
tric Power Co. v. TVA, 306 U.S. 118. 

gard either of these cases 2s cone 
trolling here. Jt seems to us that Transfer's 
argument confuses the merits of the controversy 
with the standing of Parmelee to litigate chem.... 
Parmelee’s standing could hardly depend on 
whether or not it is eventually held chat Transfer 
can lawfully operate without a certificate of con- 
venience and necessity.” 357 U.S. 77, at 83-84. 


Wich’ regard to some later cases holding that competitors 


had standing, see Anericun Trucking Ass'n. Vv. U.S., 364 U.S. 1 (1960), 


ps Tel 


—_— 


2 
National Motor Freight Ass'n. v. U.S., 371 U.S. 223, rehearing denied 
372 U.S. 246 (1963), affirming 205 F.Supp. 592 (D.C.D.C. 1952) only 
on the merits bot not as to the standing issue; Philco Corp. v. FCC, 


— 


257 F.2d 656 (D.C. Cir. 1958), cert. denfed 358 U.S. 946, 79 S.Ct. 350, 


* Trust Co., 323 F.2d 290 (D.C. Cir. 1963), rev'd oa other grounds, 379 


U.S. 411 (1965). 


In two recent cases challenging the authority of the Comp- 
troller co protulgate regulations uncer other sections of the becking 
statutes, the plaintiffs have been granted standing to challenge the 
regulations over the objections of the Comptroller. Since these cases 
are directly in peint they will be discussed at length, In Boker, 
Racts & Co. v. Saxon, 261 F.Supp. 267 (D.C.D.C. 1966), 2 number of 
plaintiffs, engaged in underwricing ead distributing revenue bonds, 
sought 2 eateracory judgment that the Comptroller's regulations auth- 
orizing commercial banks, for the first time, to enter the revenuc bend 
business violated the Glass-Steagall Acc. The Comptroller raised the 
standing defense, citing the ‘Identical cases as brought forth in his 


present argument. Judge Holetzoff sunmarily disposed of that con- 


tention by stating: 


“The gravamen of the plaintiffs’ ¢clsim for 
relicf is that they are being subjected to con- 
etition by illegal activittes of national banks. 

While no one may safntain a Suit to restrain 
Zawful competition merely beesuse he is suffer- 
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ing an economic detriment, nevertheless, a 
person has a standing to complain egainst 
illegal competicion, or specifically, 2geinst 
competition on the part of @ person who lacks 
the legel right er power to pursue the com- 
_ petitive activities." 261 F.Supp. at 245. 
Judge Holtzof£'s opinion focuses not on the impairment of 


the plaintiffs’ competitive position by the unlawfully created cone 
petition, but rather on the premise that but for the illegal competition 


| 
- condoned by the Comptroller's regulation, the plaintiffs would not have 


any economic detriment to base their complaint. 


Likewise, in Georgia Association of Indenendent Insurance 


Agents, Inc. v. Saxon, 260 F.Supp. 802 (N.D. Geo. 1966), the districe 
court denied 2 motion to disniss for lack of scanding: In thet case 
the Comptroller had authorized, for the first time, national banks to 
sell insurence in towns with more than 5009 people, even though Section 


-92 of Title 32 of the United States Code permitted banks to act ss 


| 
insurance agents only in places with a population of $000 or less. 
| 
Pleintiffs were insurance agents and trade organizations representing 
| 
insurance agents, Plaintiffs there alleged that the Comptroller vas 
e | 


acting beyond his authority to issue the ruling which was in direct 


violation of 12 U.S.C. § 92 and that, 2s a result, national bshks were 


able to illegelly compete with the plaictiffs. The district court, in 
| 
reaching its canclusion, observed that: 


"In Tennessce Power Co., sucra, and in 
Alabama Power Co..v. Ickes, 302 U.S. 464, 53 
*S.Ct. 300, 82 L.Ed. 374 (1937), the ptainciffs 
alleged that they were suffering economic loss 
from the government created competition. In 

both cases the Supreme Court held that such 
economic loss alone did not confer standing on 
the aspiring plaintiffs. It is important to 
note that such competition was authorized by 
Congress and. wzs based upon statutory grounds. 


"In the instant case,. the competition cor- 
plained of is not explicitly authorized by 
statute, but rather is impliedly prohibitec by 
the congressional grant of power..:." 260 F. 
Supp. at 803. 


U mt 
The district judge, in denying the Comptroller's motfon to 
~ | 


- 
. 


dismiss, further stated: j 
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“The Court is of the opinion that the 
defendant's attack on the plaintiffs’ standing 
$s without merit. Title 12, U.S.C.A. § 92 has 
the effect of protecting insurance agents from 
certain competition. Surely, the plaintiffs 
heave the right to their day in court to show 
that the protection afforded them by 12 U.S.C.A. 
§'92 has been violated." 760 F.Supp. at 894. 


Subsequent to ics finding of standing, the District Court 
ruled on the merits of the issues and granted the declaratory judgment 
and injunction which was sought by the plaintiffs. 268 F.Supp. 236 
QLD. Geo. 1957) 

Defendant places great relfance in his bricf on the recent 4. 


case of Peonsylvanta Railroad Co. v. Dillon, 335 F.2¢ 292 (D.C.Cir. 196%), 


cert. denied sub non, American Hawafian Steamship Co. v. Dillon, 379 


U.S. 945 (3964). 
In that case plaintiffs allege? not oaly chat defendent 
Dillon had exceeded his statutory auhority but also that the compe- 
titive activity which ksd been allowed wes in and of itself sllegat. 
The competing carriers challenged the authority of the Secretary of 
the Treasury to enroll certain vessels in the cozstwise trade, al- 
legedly in violation of the Merchant Marine Act of 1920, as amended, 
46 U.S.C. § 833. That section prohibteed the earollment and documenta- 
tion of vessels "jumboized" by inscellation of foreigu-made mid-bodies. 
The Court of Appeais for che District of Colunbia Circuit found that 
the carriers lacked standing even though they alleged the competition 
was illegal .and in violation of the specific provision of the statute. 
The Court pointed out the dichotony of Section 10(a) of the A.P.4., 
namely the “legal wrong” aspect and the “adversely affected or ag- 
grieved” espect, as it related to the Tener of standing and it con- 
cluded that: | 
a “Under cither leg of Section 10(a), 
therefore, since appellants only complain of 
‘governcent enhanced competition, they must 


demonstrate ‘statutory aid to standing’." 335 
F.2d act 295. 


v 
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| 
| 
After analyzing the cnabling statute the Court concluded 


: | 
that "Congress did nor intend to insulate cozstwise carriers froc other 
domestic competition or to give them any legally protected right to be 


free from such coupet ition.” 335 F.2d et 295. 


A close analysis of the holding in the Pennsylvania Raflrosd, 
supra, case docs not require a determination of the standing issue 
adverse to the plaintiffs. In that case the Court of Appeals Rte that 
the underlying purpose of the statute under which the regulation wes 
promulgated was to stimulate and encourage resort to domestic shipyards 
and thus to ensure them sufficient business so that their facilities 
would be adequate at times of national emergencies. 335 F.2d 292, at 
295. the statutes, under vhich che regulation in FOES was Se cndte acest 
were mee to establish a clear Congressional policy which sought to 
separste national comcercial banking from the securities pustvess. 

The primary intent ios Congress was to segregate these functions and to 

allow separate entities to engage in these business areas. This clarity 
of eeroae is garnered not cal, from the Congressional hearings reports 
‘of the Glass-Steagall Act, but also from the exactitude with which 
Congress has delineated the areas of commoa interest in this financial 
structure. This strong general policy ageinst the invasion of either 
ficid of endcavor by either entity is sufficient to postulate os interest 


upon which standing to challenge the regulation may be santsed, cf. 


American Trucking Ass‘n. v. U.S. 364 U.S. 1 (1960). 


Rearings Pursuant to $.Res. 71 Before a Subcomittee of 
‘the Sen2te Comnittee on Rankieg and Cucrency, 7ist Conz. 
3rd Sess. (1931). 

S.Rep. No. 77, 734 Cong. Ist Sess. (1933) 


H.R.Rep. No. 742, 74th Cong. Ist Sess. (1935) 


See also 75 Cong. Rec. 9909 (1232) ; (rosarks of Senator aes 


Note specifically omendments Bode to Section 24, per. 
Seventh of Title 12 
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Therefore, by implication, the plaintiffs here have a right 

to complain of the competition which is being condoned under the 
Regulation. This competition is illegal in the sense that Congress has 
indicated its policy of separating the two financial institutions and 
this Regulation allows in an indirect manner 2d joinder of these interests. 
The plaintiffs were the recipfents by implication of Congressional ” 
protection. 

Even Lf this invasion would not in fact cause @ palpable 
ae be inflicted upon the plaintiffs which could be ee to be 
a legal wrong under the first leg of Section 10(a) of the A.P.A., now 


5 U.S.C. § 702, the plaintiffs could kave standing to erred the 


U.S. 470 (2940), Se 

and F.C.C. v. N.B.C. (K.0.4.), 319 U.S. 239, 63 S.Ct. 1035, 87 1..Bd. 
1374 (1943). See the application of this docerine by Judge Frank in 
Associsted Industries v. Ickes, 134 F.2d 694 (2nd Cir. 1943), yscated 
“as moot 320 U.S. 707 (1843). 

The practical effece of the doctrine advanced by those serfes 
of cases grants standing to challenge the legality of administrative 
action to one who is in fact adversely affected by administrative 
action, Standing in those fnstances is predicated upon the theory 
that the plaintiffs do not represent ‘their own privace property interests 
but rather the interests of the public. In the instant situation the 
plaintiftis could be classified as private "Attorneys General" based 
on the premise that the public policy dictated by Congress in the 
Glass-Steagall Act is not being adhered to by the agency charged with 
its enforcesent. See Philso Corn., v. FCC, 103 U.SiApp. D.C. 278, 

257 F.2d 655 (1958), cert. denied 358 U.S. $46, 76 S.Ct. 350, 3 L.Ee. 


352 (1959), where the competitive {nterest of a manufacturer end act 


@ broadcaster was held sufficient to satisfy the “person 2gerteved" 


Bantan | Rook v. Sullivan, 372 U.$. 58, 83 S. Ce. 631, 9 L. 
Hd. 2d S84 (1963) = see also the discussion of ‘che “Adversely 
Affected in Fact" doctrine promulgated by Prof. Davis, 3 
Davis, Administrative Lav Treatise § 22.02 (1965 Supp.) 
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provision of the Federzl Communications Act. See also Jaffe, Standing 


to Secure Judicial Review: Public Actions and Private Actions, 74 Harv. 


L.Rev. 1265 (1961), 75 Horv.L.Rev. 255 (1961), and Davis, 3 Adwinistra-~ 


tive Lav Treatise §§ 22.04, 22.05, 27.11 (1958), (Supp. 1865). | 


Finally, a denfal of standing, as urged by the defendant, 


would leave the plaintiffs and all others similarly situated without a 


right to seek redress against capricious, arbitrary and unvarrented 
Regulations esuea by the Comptroller, however flagrant and contrary 
to the intent of Congress. This court, therefore, holds chat the 
plainciffs have standing to challenge the Comptroller's Regulation Sc 
The Comptroller also asserts that there is no justictable 
OSE SE So fn this case. This Seeernion is biforcated 
on two grounds. The first is apparently premised upon the eo that 
the Comptroller's regulation permitting national comercial Denes to 
establish the commingled Account does not regulate nor does it Ampose 
any obligation or duty upon the plaintiffs. The standards of josei- 
cfability are not limited to these situations in which the pleinti£fs 
are directly regulated by the defendant government official. Indeed, 
in none of the branch bank cases in which the plainciff was 2 state 
bank did the challenged regulations impose 2 duty upon or regulate 
the plaintiffs in any nanner. e.g. First Hardin Natisnal Bank Vv. Fort 
Knox Netional Bank, 361 F.2d 276 (6th Cir. 1966), First at tonal Benk 
of Suithfield v. Sexon, 352 F.2d 267 (4th Cir, 1965), Union Savings 
Bank of Patchogue v. Saxon, 148 U.S.App.D.C. 295, 335 F.2d 718 (Dc. 
Cir, 1964), Whitney National Bank v. Bank of New Orleans & Trust Co., 


323 F.2d 290 (D.C. Cir. 1963), rev'd on other grounds 379 U.S. 411 


1964), affirmed 343 F.2d 758° (D.C. Cir. 1965). However, che justi- 


efabilicy sssercion made by the Comptroller in each of these cases 


was decided adversely to the Comptroiler. é 5 : 


— 1 * 


The district court in Baker, Watts & Co. v. Saxon, supra, 


summarily rejected the Comptroller's contention, stating that: | 


* 
. 
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wile. a justictable controversy obviously 

exists justifying the court is entertaining 

an actton for a declaratory jucguent. The 

plaintiffs claim chat che defendeat is auth- 

orizing national banks to conduct certain 

activities in violation of the lav and that 

these activities transgress the pesers of the 

banks end that they are injurious to the 

plaintiffs.” 26) F.Supp. et 249. 

The second ground for the lack of justiciabilicy is premised 
on the theory that only the Comptroller can challenge the acts of a 
national commercial bank whea it acts In excess cf its povers. However, 
the primary thrust of the plaintiffs’ allegation fs directed not at 
the national bank which is acting under authority granted by the 
Comptroltier, but rather at che scope of the authority under which the 
Comptroller promulgated the reguiation in issue, The district ceurt 
in Georgia Association of Independent Insuraace Agents, Inc. v. Saxon, 
supra, simultaneous with its denfal of the motion to dismiss for lack 
of standing, rejected the Comptroller’s assertions on the issue of 
justiciebility. Tt unequivocally stated thet: 
“The defendant further contends chet ..- 


the Comptroller is sole enforcer of the Netional 
This contention is impliedly 


“ A recent Supreme Coure decision inferentially rejects the 
Comptroller's arguments on the lack of justicfhabdility, addott 
Laboratories v. Gardner, 387 U.S. 136 (1967). The Supreme Court 
reversed and remanded to the Court of Appeals for the Third Circuit 
go that the Court of Appeals could consider the nner oc the merits. 


The Court of Appeals had reversed the district court's decision with- 


out reaching the merits of the case, 352 F.2d 256 (3rd Cir. 1965). 


The district court had found that "a justicfable controversy arises 


~ S 


- ’ 
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where 2 plaintiff is confronted watt substantial present or Ae 
harm ... the very presence of a threat of harm makes the regulacions 
ready for review.” 228 F.Supp. 855, 861 (D.C. Del. 1964). The Court 
of Appeals reversed on the basis that no “actual case or were 
existed as required for justiciability under the Declaratory Judgment 
Acc. Snovevecs the Supreme Court decreed that “she impact of the regu- 
lacions upon the plaintiff is sufficiently direct and immediate so 


as to render the issue appropriate for judicial review ac this) stage.” 


387 U.S. ac 152. 


Having found that the pleinciffs have standing to seek re- 


| a7 
dress and that they have presented 4 justiciable issue, we azcq nov 


ready to seck 2 resolution of the subject matter involved in this 
litigation. . ; | 
The principal issue involved in this controversy is whether 
or not the Comptroller has the statutory authority to expouer national 
commercial benks to create, organize and manage the commingled Account. 
The gist of the activity of managing the Account consists of the pur- 
" chase and s2le of equity securities, nominally for long-term growth 
of caoics! and income, for the participating members. tational banks 
have only such powers 2S are expressly given by federal statute or by 
= | 
necessary inplication therefrom, 12 U.S.C. § 24. Mouston v. Drske, 


97 F.2d 863 (9th Cir. 1938), Baleimore & 0, R. Co., et al., v. Smith, 


56 F.2d 799 (3rd Cir. 1932), and in some trust activities they mzy be 


avthor{zed to act by the Comptroller in any capacity in which competi ng 


. state banks are permitted to act. 12 U.S.C. 92a(2). See First 
" National Bank in $t. Louis v. Missouri, 263 U.S. 640 (1923), ‘and 


City of 


Yonkers v. Doency, 309 U.S. 590 (1940), 60 S.Cr. 796, 84 L.Ed. 964, 


rehearing denied 60 S.Ct. 1071, 310 U.S. 656, 84 L.Ed. 1420, and 
Condon v. Dozney, 310 U.S. 656, 60 S.Ct. 1071, 84 L.Ed. 1420, U.S. v. 
Palocr, 28 F.Supp. 936 (D.C.N.¥. 1939) ; 


Authority ‘to oversee trust activities of national) banks which 


- 


was vested in the Federal Reserve Board of Governors, 12 U.S.C. 
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§ 248 (k) was repealed in 1962 when authority to reguiate the fiduciary 
activities of national banks wes transferred to the Comptroller. 12 
U.S.C. § 92a, 76 Stat. 66S, Pub.L. &7-722. Upon transfer of this 
authority the Comptroller issued Regulation 9 pursuant to which the 
First National City Bauk established the cosmingled Account. In order 


to determine the validity of Regulation 3, it will be necessary to 


investigate cach section of the relevant statutes and also to determiac 


the intent of Congress when it enacted the relevant statutes. In 
order to complete the determination of the issues involved, ic will 
also be necessaty to determine whether or not the relevant state 


statute, here the N. Y. Banking Lew Section 109, allows local state 


banks to act ino similer fashion as is presently being allowed by 


Regulation 9. 


This! Regulation authorizes national beaks to coomingle manag- 
ing agent accounts, allowing, therefore, the bank to purchase equity 
securities for the Account in general and not for any spect fic parti- 
cipating member. The essence of this activity is the purchase and 

_ sale of securities deriving thereby 2 benefit for the participating 
members, and fulfilling the stated purpose of the Account. 

The first statutory provision which {s encountered along 
the logical progressfon to our conclusion is 12 U.S.C. § 92a which 
delineates the trust powers which the Comptroller is authorized to 
grant to the national banks. Section 92a(a) provides: 


"The Comptroller of the Currency shail be 
authorized and empowered to grant by special permit 
to national banks applying therefor, when aot 
ih contravention of State or local law, the 
right co act as trustee, executor, adninistre- 
tor, registrar of stocks and bonds, guardian of 
estates, assignee, receiver, committed of 
estates of Wacatticen er'in any other fiduciary 
capacity in which State banks, trust companies, 
or ocher corporations which come into competi- 
efon vith national banks are_pernitted, to act \\ 
pnder the laws of the State in which the |\ 
national bank is located.” 

; papiactis u 
and under 12 U.$.C. § 92a(j) the Conpcroller: 


——— 
owe . » 


ae 

2 Secttea 11k) of the Federal Reserve’ Act, as amended, 12 
U.S.C. § %8(x) (repealed), empowered, in identical terms 
the Federal Reserve Board co issue regulations. 
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Sielotennd S mochoriecs ang empowered to promcl- 
gate such regulations as he may decom necessary 
to enforce compliance with the provisions of 
this section and the proper exercise of tire 
powers granted therein.” 76 Stat. 665, Pub. 
L. 87-722 § 1. 


Pursuant to this statutery authority the Comptroller can 


empower national banks the right to act in o fiduciary capacity) and to 

. < i : 

issve regulations controlling this activity. From the scatutory 
> | 

language it can be concluded that the Comptroller czn grant trust 


powers to the national banks; but the real crux of this issue is 


Se | 
whether or not che ¢ coumingled Account ¢an be considered 2 fidueli ery 
hatte SSSI a 
activity a as s provided by the statute. 


nd | re een enone | 


The Comptroller contends that there cea be no doubt chat the. 
ks 
Bank's relationship to the participants in the Romine Account is a 
fiduciary relationship; however, this general stetenent, upon dlose 


analysis, is untenable. The principal-agent relationship arises from 


“ | 
a contrectuel agreement between the parties. c nature of this 


relationship gives rise to certain duties which\are implied *Y ithe 

: lav, namely, a Fiductary duty and a duty of loyal ds. The Srostoe and 
the agent have an equivalent duty of loyalty. The fiduciary duty of 
the agent {is similar to but not the equivalent of the fiduciary duty 
of a trustec. ! 

The many differences as to the characteristics of 2, prin- 
cipal-agent relationship and a trustee relationship are notable es- 
pecially as they relate to the issue in thie case. Consent of| both 
principal and agent is a necessary requirement fer the cree tioh of the 
relation whereas the bencficlary of a trust need not consent. re agent 
is subject to the control of his principal, but 2 trustec is not sub- 
ject to the control of the beneficiary. An agent cen biad his) prin- 
cipal by contract or otherwise, but : trustce has no such mers with 
regard to his beneficiary. The ageney relationship is terninable by 


the direction of the principal or by, his ceath without any express 


provision to that effect, but this is untrue with respect to # trust 


unless the instrument so provides. See. Restaterent (Second) of 
e - sect 


Agency, Section*13, comment 2; Section 143, commaats ¢ to h, and Sec- 
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§ 268(k} was repealed in 1962 when authority to regulate che fiduciary 
activities of national banks wes transferred to the Comptroller. 12 
U.S.C. 5 92a, 76 Stat. 66S, Pub.L. &7-722. Upon trenusfer of this 
authority the Comptroller issued Regulation 9 pursuant to which the 
First National City Bauk established che cosmingled Account. In order 


to determine the validity of Regulation 9, it will be necessary to 


investigate cach section of the relevant statutes and also co determine 


the intent of Congress when it enacted the relevant statutes. In 
order to couplete the determination of the issues invelved, ic will 
also be necessary to determine whether or not the relevant state 


statute, here the N. Y. Banking Law Section 109, allows local state 


banks to act in'2 similar fashion as is presently being allowed by 


Regulation 3. 


This! Regulation authorizes areca banks to coomingle manag- 
ing agent accounts, allowing, therefore, the bank to purchase equity 
securities for the Account in general and not for any spect fic parti- 
cipating member. The essence of this activity is the purchase and 

_ gale of securities deriving thereby a benefit for the participating 
members, and fulfilling che stated purpose of the Account. 

The first statutory provision which {s encountered along 
the logicel progressfon to our conclusion is 12 U.S.C. § 92a which 
delineates the trust powers which the Comptroller is authorized to 
grant te the national banks. Section 92a(a) provides: 


"The Comptroller of the Currency shail be 
authorized and empowered to grant by special permit 
to national banks applying therefor, when aot 
in contraventioa of State or local law, the 
right to act as trustee, executor, acministre- 
tor, registrar of stocks and bonds, guardian of 
estates, assignee, receiver, committee of 
estates of Lunatics, er’ in any other fiduciary 
capacity in which State banks, trust companies, 
or ocher corporations which come into competi- 
tion with national banks are_permfttes to act |) 
under the laws of the State in which the \\\ 
national bank is located.” 

- f ie id u 
and under 12 U.$.C. § $2a(j) the Coxperoller: 


——— 
—— . . 


“— e 
Di Section 12{k) of the Federal Reserve’ Act, as amended, 12 
US.C. § MS) (cepealed), empovered, in identical terms 
the Federal Reserve Board co tissue regulations. 
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"20. is authorized and empowered te provel- 
gate such regjulations as he nay dean necessary 
to enforce compliance with the provisions of 
this section and the reper exercise of tie 
powers granted therein." 76 Stat, 665, Pub. | 
L. 87-722 § 1. : 

| 

Pursuant to this statutory authority tke Comptroller ican 


empower national banks the right to act in o fiduciary capacity jand to 
| . 


issue regulations controlling this activity, from the scatutory 


language it can be concluded that the Comptroller cen grant trust 
powers to the national banks; but the rea} crux of this issue is 


whether or not che commingled Account ¢an be considered 2 fiduciary 


——— 


activity as eee by the statutc. | 


j ‘4 
The Comptroller contends that there cza be no Goubt that the 


Bank's relationship to the participants in the commingled Account is 2 


fiduciary relationship; however, this general stetement, upon close 


analysis, is untenable, The principal-agent relatioaship arises from 
a contractual agreement between the parties. The nature of this 


relationship gives rise to certain dutics which are impifed by rhe 


: law, namely, 2 Fiduefary duty and a duty of loyalty. The trustee and 


the agent have an equivalent duty of loyalty. The fiduciary auey of 
the agent fs similar to but not the equivalent of the fiduciary duty 
of a truscec. 

The many differences as to the characteristics of 2| prin- 
eipal-agent relationship and a trustee relationship are notadle es- 
pecially as they relate to the {issue in this case. Ceeene of| both 
principal and agent is a necessary requirement fer the creation of the 
relation whereas the bencficiary of a trust need not consent, | an agent 
is subject to the control of his principal, but 2 trustee fs not sub- 
ject to the control of the beneficiary, An agent cen bind his prin- 
cipal by contract or otherwise, but trustee hes no such power with 
regard to his beneficiary. The agency relationship is teroinable by 
the direction of the principal or by his death without any express 


provision to that effect, but this ts untrue with respect to a trust 


unless the instrumenc so provides. See. Restatement SOBEY, of 


ss 4 


Agency, Section"13, coment 2; Section 143, comments ¢ to h, and Sec- 


- 255 - 


an. Note also Bogert, Trusts and Trustees, § 15 


tion 425, coment 


(2d.e8. 1965) p. 70 and Restste 


2d § &, comment i. 

The Bank and the individual participant of the Account enter 
into an agency relationship prior to or simulrancous with the parci-~ 
eipant's engagcmcot with the Account. The Bank's role in chis rela- 
tionship is cne of s:anaging agent, nor 2s trustee for the participant. 
A leading guthority on the law of trusts has stated: 


"The duties and powers of the institu- 
tion [e.g. 2 bank] as agent are getermined by 
the terms of the contract made with the cus- 
tomer; the duties snd powers of the institu- 
tion as trustee depend not only upon the terms 
of the trust but also upon the principles and 
rules of the common law and of statutes which 
are applicable to the trust relation. The 
Ysabilicies of the {nstitution as agent depend 
upon whether it has failed to use due ‘care in 
the perforrance of the duties which it undez- 
takes; its liabilities es a trustee depend 
wpon whether it hes coumicted a bresack: of 
trust. Ordinarily the responsibilities of the 
insticution are more extensive where ft ects 
as trustee than where it acts as agent, and it 
may incur no liabilities as agent for conduct 
which would render ict liable if it were trustee.” 
2'Scott on Trusts, Section 8.1 Bank as Trusie 
or Agent (2d .ed 1956) . . 


The courts, as well as the recognized authorities ja trust 


Jaw, have distinguished sharply bet~cen the responsibilities of 2 truce 


trustee and those of a managing agent, even whee the letter is granted 


complete discretion in acting for his principal. Ic is, of course, 
established chat the aaneging egent occupies 3 position of confidence, 
in which he must act with reasonable care and is held to a standard of 
_eonduce higher than that which prevatis in the ordinary course of 
business in the marketplace. But the courts have stated pleinly thac 
this fs not the high standard of care and strict accounting imposed 
upon a trustec, Steptens v. Detrote Truse Co., 284 Mich. 149, 278 NW. 
299 (1933), Anderson v. Abbott, 61 F.Supp. 888 (W.D. Ky. 1945), O'Connor 
v. Burns, Potter & Co., 151 Neb. 9, 36 NW. 2d 507 (3949) . In boch che .- 
Stephens snd O'Conner cases the principal brought suit for accounting 


against the defendant managing agent on the basis that they had breached 
t 
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the high duty of care Imposed upon a trustee. The decisive factor in 


both cases was thst the relationship which existed between the parties 
: a 
had been freely chosen and established and, having entered into! an 


agency contract, the investor could not assert that che relationship 
- 8/ 
was in fact a trust. 


Contrary to the contentions mace by the Comptroller, the 
managing agent relationship is net a crue fiduetary: relationshti 
has been defined by che courts and by the recognized authoritie 


this field. Therefore, ic is concluded that the managing agency rela- 


tionship does not fall within the traditional fiduciary powers-as de- 
> | 


lineated in 12 U.S.C. § 92a(a). 


Section 12 U.S.C. 92a(o), however, permits 3 national benk 

to act "in any other Liductary capacity in which etate banks, trust 
. companies or ether corporations which come into competicicn with 
mational banks are peraitted to accmnteckthe lews of the state in 
“which the national bank fs located." This saving provision allows 
national banks to offer che equivaient fiduciary services to thelr 
custoners that a local state bank might offer. sa 
The Comptroller has authorized the First National City Bank, 


located in New York state, to establish a commingled Account pursusnt | - 


to Regulation 2, aud under che competitive provisien of 12 U.S.C. 


- § 92a(a) the authorization granted to First National City Bank may be 
. . i 
vi | 
legally valid, i€ the banking lsws of New York state allow competiag 
4 = 
| 
institutions to establish a costningled Account. 


The general powers of state benxs in New York state are 
contained in McKinney's Consl. L. N. Y. Banking Law § 96 as anended ,” 
. | 


L.1966, ¢. 324. These general powers have bean supplemented dy specific 


statutory provisions which grant state banks the power to scc in 2 
| 
fiduciary capacity, N. Y. Banking Lew §§ 100, 300-2, JG0-b, 109-c, as 


amended, Each of these statutory provisions delineate the authoriza- 


8/ But see, Saxon an? Miller, CoomSn Trust Funds, 
53 Geo. LSJ. 994, 1015, and Mat ! 
83 Ranking L.J. 565. 
3 | 
| 


tfon of state banks with a ¢dcLinite degree of sperificity, and nese 
of the sections noted above allow 2 conmuingling of managing agency 
accounts. The only section which could even be deened to inferentially 
grant this authority is Section 100-c, which relates to the power of 
banks to comningle funds held in a fiduciary capactty, speeffically 
requiring that common trust funds be Lyinteed to moneys received end 
held “os exceutor, administrator, guardian, personel or testamentary 
trustee, donee of a power during ninozity to manage preperty vested? in 
an infaat or cosuittee...." 

A search of the New York state cese law has failed to reveal 


any relevant judicial interpretation of this statutory section. Eow- 


ever, it has been held that state banks are prohibited to exercise 
any power which was not expressly graaced, O'Connor v. Fankers Trust 


Co., 159 Misc. 920, 289 NYS 252 (Sup.Ct. 1936) affirmed 278 NY 645, 


-16 NE 2a 302; see also Nasssu Bank v. Jones, 95 NY 115, 47 Am.Rep. 14, 


(Ct. of App. 1884). These decisions indicate that New York state 
courts follow the federal rule, applicable to national banks, as ¢x- 


pressed in Calif. Rank v. Kennedy, 167 U.S. 362, 17 S.Ct. 831, 42 L.Ee. 


198 (1397), that the exercise of poser not expressly graated to a 


national bank is prohibited. This restrictive interpretation of the 
powers granted under Section 1dd-¢ fs further substantiaced by noting 
that when the New York legislature has wanted to broaden the categories 


of secounts held and edminiscered by banks which cculd be favested fa 
* 9/ 
a cormon trust fund, it has amended Section 10G-c to do so. 


Z \ 


It is the conclusion of this court that che comnfagling of 
managing agency accounts {is not authorized either under the federal 


statutes or the New York banking lows. 


or —— 


3/ For exemple, chat section was amended to permit 2 state bank 
. acting as the “donce cf = power duting minority to aanage 
property vested in the infant" cto place the property so mane 
aged fn a common trust Fund, L. 1955, ¢. 4696 § 1; L. 1955, 
c. 8% $5. Note also the specific accounting ant notice 
provisions which are containce in Section 209-¢ as strictly 
oche Trust Co., 
Yer’ 
Banking Board Regulation, 3 N. r. 
Chat 2 corwon trust fund “nay 
fiduciary parpeses. - 258 - 


| 
Even if the managing agency accozats could be corsidered 
bona fide fiduciary activities, und, therefore, authorized by the 
preseat statutes, the coumingling of these eccounts would scill 


illegal under the provisions of tie Glass-Steagall Act. In order to 


arrive at this determinatfon it is necessary co make an exact character- 
| 


fzation of the Account which was established. | 


As noted in the early section of this decision, a mutual fund 
: I 
| 
continuously issues its own securities as does the conuingled Accounc. 
| 
A mutual fund invests the proceeds from the sale of its securicies in 


a diversified investment portfolio, in the same manner as the conmingled 


. | 
Account. The suwtual fund shares obtafns for the investor an undivided ¥ 


faterest in the fund's portfolio, as dors 2 unit of participation in 
i 


the comaingled Account. Within certain linitations, e participating 
member of the Account can redeem bis: units of participacien fain simi- 


lar winner as the holder of mutual fund shares. A majority of/ the par- 


ticipating members elect the mesibers of che Conmittee, who oversee the 
- affairs of the Account in much the same manner as outual fund stock- 


_ holders elect their boatd of directors or trustces. Tne SEC bas re- 
quired the Account to register as sn investment company vader (the 

Investment Company Act of 1940, 15 U.S.C. § 80. The SEC pursuant to 

its authority under 15 U.S.C. § 80..3(c), has granted accent mac 


tions to the requirements cf the Investaent Company Act as it relates 
10/ 

t6 board membership; nevertheless it has recogaized the similarity 
11/ 

between the Account end an investment company. The Bank and the 


%e 


| 
The exemptions which were granted are being challenged in 
the Court of Appeals for the District of Columdia Circuit, 
Nations! Association of Securities Dealers, Inc. v. Sectrity 


Exchange Commission, Appeal No. 20,164. 


The sintlerity between mutual funds and the Account have 
been noted by many authcrities in the financis] cormunt 
sec Heerings on $._ 2704 on Collective Invest t Funds 
Before the Sucormitcee on Finansial Insti tussoas of th 
Du: 1 Banking and Currency, 8eth Cong. 2d 
Sess. (196 esity of Pennsylvania Lav School Con 
ference on Mut Fueds, 115 U.Pa.L.Rev. 669; and Conae 
Of Beaks and Metuct § 5, 20 §w.L.J5. 
. = = : 
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Comittee have eniered into 2 contvactusl agrecutnat sy whieh che 
Bank perforss managing and advising functions Account. This 
contract is the equivaicnt of che contracts which are entered fato by 
the mutual funds end their investmest advisers. These contracts are 
subject to and must be submitted far review by the SEC under the pro- 
visions of the Investment Company Act. There are some differences 
eae 
between a mutusl fund and a commingled Account, but these are noe 
substantislly sufficieat to create = legal differentiation between che 
two investuent vebicles. ‘The similarities between these related acti- 
vities ere a sufficient basis to draw an analogy from whtch an eguiva- 
Jency can be premised. fa 

The Comptroller attempts to differeuriace becween the mutual 
fund investment vehicle and the comningled Account by attempting, co 
establish a na jor @ifierence hetween 2 mutval fund share and a entt of 
participation. This differentiezien is premised on the basis that the 
unit of participation is noc a security as such. This is mere tauiolog; 
and a matter of semantics. 

The Uniced States Suprewe Court has noted that for the pure 
poses of the Securities Act of 1933 the test for 2 security is whether 
the scheme involves an investment of monty in a coumnon eatergrise with 
profits to come solely from the efforts of others. SEC v. Howey, So 


328 U.S. 293, 301 (1946). 


Ins. Co., 359 U.S. 65 (1959) and Iretenrial Insurance Co. of Az 


v. S-E.C., 326 F.2d 383 (3rd Cir. 1964), cert. denied 377 U.S. 953 


(1964). Under this all enceintassing definition, in its most coopre- 
hensive sense, whenever an investor relinquishes control over his Cunds 
and submits their control to another for the purpese and hopeful expecta- 
tion of deriving profits therefrom he is in fact investing bis funds in 
a security. The unit of participation in the commingled Account {s fo 


fact a security end has been so. recegnized by the SEC Sy its require- 


270% (1968) 'suera, 


——— _— 
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ment thee the Rank register the caits of perticipstion vader che 
Securities Act of 1933, 

The Conptroiicr argues, however, that the definiticn of 
“securities” for the purpose of the Securities Act of 1933 is aot ap- 


plicable to define “securities” as the term is used in che Gless~ 

Steagall Act. He asserts that this definition as judicially and jad- 
= : | 

ministratively dexvived has no relevance Co the meaning of the various 


provisions of the national banking laws. He bases this assertion on 
| 


the allegedly different purposes which the laws have, anmcly cha ett 


securities laws were enacted to protect che interests of investors 
1 


| 
while the banking laws were enacccs to protect the country’s SESE 


and currency and the solvency of the national: banks. This different Le- 


\efon Feils to focus upen the primary essence of the complete regulatory 


| 
_ scheme which the Congress enacted to mitigere the problems that the 


country faced in the 1939s. Congress, efter extensive investigztion, 


realized thet the Einansial community needed stabilization in order 
= | 
to overcome the debacle which arose in 1929 and to prevent any further 


- recurrences. It would be inconsistent te concluge that Congress 
did not intend to obtain the equivalent meaning for the term “securities” 


as used in the Securities Act of 1933 when ic used the tera in the 
13/ | 
Glass- Stesgall Act which was enacted by ess fame Congress. } 


By SEE thet the Account ts an equivalent favestnent 
vehicle to 2 mecca fund and that the units of perticipation are in 


fact securities, it is, enerotorel necessary to decermine whethhr or 


— 


13/ = ‘The Federal Reserve Board hss repeatedly ruled chat 
participations or shares in mutual funds are securities 
for purposes cf the Glass-Steagall Act, and it has 
simflarly cheracterized the units of participation in 
the bank sponsored conmingied managing agency account, 
Federa! Reserve Board Legal Memorandum, “Legal Consid- 
erations Under Section 32 of the Banking Ace of 1933 in 
Connection With the Proposed Comminglee Investment 
Recount of Fivst National City: Bank of New York" (Dec. 
15, 1965) reprinted in Rearings oa S_ S$. 2704 (1956) ac 
$81-S522. 


r 
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not the Kenk is barred fren these sstivities by the previsions of the 
Glass-Steagall Act, Sections 16, 20, 21 and 32, codiffed in 12 U.S.C. 
$$ 24, 377, 378 end 7S respectively. 


The first relevant section is 12 U.S.C. § 24 dealing with 


the explicit powers granted to the national banks by the Congress. For: 


ovr enalysis only paregvaph Seventh is pertinent. Ic states: 


"To exercise by its board of directors or 
duly authorized offers or agents, subject to lav, 
211 such incidental powers as shall ce necessary 
to carry on the business of banking; dy dis- 
counting end negotiating promissory notes, érafts, 
bills of exchenge, end other evidences of debe; 
by receiving deposits; by buying and selling ex- 
change, coin, and bullion; by losning sonry on 
persons! security; and by obtaining, issuing, and 
circulating notes according to the provisions of 
this chapter. The business of desling in secu- 
rities end stock by the essocistion shall be 
limited to purchasing and selling such securities 
and steck vithowt recourse, solely upon the order, 
and for the account of, customers, and in no case 


liuitations anf restrictions as the Comptroller 
of the Currency mey by regulacion pressribe...." 


The power of national banks to deal in securities has had 
a sotley history, both legislatively and judicially. In 1823 the 
Supreme Court held that a prohibition against 2 national bank's 
trading and dealing in stocks was nothing more than a prohitition 
against engaging in the ordinary business of buying end selling stocks 
for @ profit 2nd it did not include purchases resulting ‘fron ordinary 
benking transactions. Fleckner v. Reak of the Unired States, & Wheat. 
351, 21 G.S. 352 (1823). In Firse National Bank v. Net. Exchenge Bank, 
92 U.S. 122 (1875), the Supreme Court stated chat “Dealing in stocks 
fs not expressly prohibiced; but such a prohibition is iuplied fron 
the faiture co grant the power." 92 U.S. at 122. The Court in the 
First Netionual Bank case was interpreting, Rev. Srat..§ 5136, par. 7, 


15; 15 Stat. 101 § 8, the forerunner of 12 U.S.C. 3 24, par. 


delineated the powers of the national’ banks. 


The linication on the. noctonsl bank's poser in secu ic 
Faey 


f20 
| 


in subsequent dscisions of the Supreme; Couct. 


dealings was reiterated 
i 


Concord First Eetienal v. Hs: 174 U.S. 371 (189%), Catifernia 


Bank v. Kennedy, 157 U.S. 362 (1597), MsCormick v- Market Nacib nal Rank, 
indersca, 20 F.Supp. 


$71 (W.D. Ky. 1937} affirmed 104 2d 340 (6th Cir. 1939), and Michelsen 
v. Penney, 135 F.7d 409, 424 (2nd Cir. 1943). 7 


\ 
This inplied Limitation caused the national banks to establish 


security efiliaces, organized under state law, to profit from|under- 


| 
writing and dealing in stocks and other securities. In 1927 Congress 
| 


passed the McFadden Act which added co the list of banking powers in 
; | P 


paragraph Seventh of Seerion G128 of the Revised Statutes the| follow- 


ing proviso: 


i 
“Provided, that the business of buying 25 | 
selling investzeut securities shell heresarter te 
limited to buyicg and selling without recourse | 
marketable obligations evidencing indebtedness | 
of any person, copsrtcership, association, or 
corporation, in the fori of bonds, notes and/or 
| 
| 
| 
| 
| 
| 
| 
| 


debentures, conmoaly known ss investment 
securities, under such further definition of 
the tern ‘iavestment securities’ as may by 
regulation be presetibed by the Cosptrolier 
of the Currency.... [Act of February 25, 1927 
(McFadden Act), Section 2(b), 44 Scac. 1226)" | 


' 
~ | 
This provise was intended to be 2 confirmation and 3 regen 
. | 
Jstion of the investment security business which was being epaducted 


by the banks through their security affiliates. H.R. Rez. to. 83, 
i the 


69th Cong. Ist Sess. (1925). By the provisions of this Act, 
| 


national banks were authorized by statute to engage in the business 


of underwriting and dealing in investuent securities. 


| ; 
The storms looming on the horizon were not within the con- 
| 


templation of very many peeple in 1927. I: was not until 1931 skea 


| 
the Congress, graced with hindsight, sought the primacy causes of che 
| 
ks through- 
| 
ovt the world. The Congressionel inquiry generated various! statutes 


debacle which enveloped the country end hed its repercyss fo; 


in an attempt to avoid a repetition of the decbacle which had treas- 
| 


| 
pired. Among these statutes were the Glass-Steagall Act ang the 


€ “0 ’ 
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Securities Act of 1933. 
The Class-Steagall Act im particular redefined the powers 
of the natioaxl banks 2nd iaposed severe limitations on their activity 


in the investment security business by amending 12. U.S.C. § 24, P. 7, 


and adding 12 U.S.C. 45 78, 377 and 376. Section 24, paragraph Seventh, 


has been noted above. The other reJevant sections are noted below. 


"No officer, director, or employee of 

any corporation or unincorporated association, 
no partner or employee of any partnership, and 
no individual, priwerily engaged in the issue, 
flotation, underwriting, public sale, or dis- 
tributicn, at wholesale or retail, or through 
syndicate participation, of stocks, bonds, or 
other similar securities, shall serve the seme 
time as en officer, director, or enpleyee of 
any member bank except in limited classes of 
cases in whick the Board of Governors of the 
Federal Reserve System may allow such service 
by general regulations when in the judgrent 

of the said Boord it would not unduly influence 
the investment policies of such mesber bank. 

or the edvice it gives its custowers regarding 
- investments." 


Section 20 of che Glass-Steagal! Act, now 12 U.S.C. § 377, provides: 


"after one year from June 16, 1933, no 
member bank shell be affiliaced in any manner 
described in subsection (b) of section 2212 
of this title with any comporatien, associa- 
tion, business trust, oF other similar organ- 
ization engaged principally in the issuc, flo 
tation, underwriting, public sale, or distri- 
bution at wholesate or recall or through syn- 
@icate participation of stocks, bonds, dedza- 
tures, notes, or other securities; Providec, 
Thet nothing {n chis paragraph shall apoly co 
aay such orgentzation vaich shall have been 
placed in forme! liquidation and which shall 
traasact no business except such as way be 
incidental to the liquidation of its affairs. 
. 

“For every violation of this section the 
member bank involved shall be subject to a 
penalty not exceeding $1,099 per day fer each 
@ay during which.such violation continues. 
Such penalty may be assessed by the Board of 
Governors of the Federal Reserve System, in 
its discretion, and, when so assessed, wey be 
collected by the Federal reserve dank dy suit 
or otherwise. ce 


"If any such violation shall continue 
for six calendar months after the menker 
bank shall have been veoned by the Board of 
Governors of the Federal Reserve Systen to 


- 


- 264 - 


discontinue the seme, (2) tn the cas2 of 2 

national bank, al] the rights, privileges, 

and franchises granted to ic under the Natious! 

Bank Act, may be forfeited in the meaner pre- 
222-225, 281-253, 285, 


the manner prescribed in sections 321-329 
and 330-338 ‘of this title." $ 


: 1 
Section 21 of the Glass-Steagell Act, now 12 U.S.C. § 378, provides: 

° . | 
“(2) After the expixacion of one year | 
efter June 16, 1933, it shall be unlavful-- 


“(1) For any person, firm, corporation, 
association, business trust, or other similar 
organization, engaged in the business of fs- 
suing, underwriting, selling, or distributing, 
at wholesale er retail, or through syadicate 
participation, stocks, bonds, debentures, notes, 
or other securittes, to engage at the same tice | 
to any extent whatever in the business of re- 
ceiving deposits subject to check or to repay- 
ment upon presentation of a passbook, certifi- 
cate of deposic, or other evidence cf @ebt, or | 
upon reqvest of the depositor: Provided, That | 
the provisions of this paragraph shall not 

! 
| 
| 


prohibic nacional banks or State banks or trust 
companics (whether or not members of the Federal 
Reserve System) or other financial insticutions 
or private bankers from dealing in, underwriting 
purchasing, and selling investment eecuritices 
to the extent perinitted to natieual penkiag 
associations by the provisions of section 24 
of this title: Provided further, Thet nothing 
in this paragreph shall be construed as af- 
fecting in any way such right as cay bank, bank- 
ing assoctation, savings bank, trust company, 
or other bsnking tastitution, may otherwise 
possess to sell, without recourse or agreement 
to repurchase, obligations evidencing loans on 
real estate; : 


x * * 


"(b) Whoever shall willfully violate any 
the provisions of this section shall upon con- | 
viction be fined not core than $5,690 or iaprisoned 
not more than five years, or both, and any of- { 
ficer, cirector, exployec, or agent of any person, 
firm, corporation, association, business trust, |Or 
other similar organization who knovingly parti- 
eipates in any such violation shall be puaished 
by 2 like fine or imprisonment or both,” 


The obvious purpose of these legislative enactmants wes 
to divorce the banking business from the security investing dusiness. 
Congress was so eaphetic in provelgating this divorcee, that it facluded 
a criminal provision to assure the efficacy aad continuity of the 
separation; sce 12 U.S.C. § 372(e), supra, and in some instances it 
imposed money penalties and forfeitures; see 12 U.S.C. § 377, supra. 
The mony pages of legislative heariags repores which preceded the final 
enactment of the Glass-Sreagall Act contsin and outline the potential 
dangers which the involvement of commercial banking in the investment 
security business created. 


Theee potential dangers were noted by the Comptroller 


the Currency fn his report of 1920, excerpts of which were cited 


the Subcommittee cf the Senate conducting the investigation: 


“some *securities companies’ operating 
in close connection with, and often officered 
by, the same man who maasge the national tanks 
with which they ere allied, have become in- 
struments ef speculation and headgquzrters for 
promotions of sl} kinds of financial schenes. 
Bany of the flotattons promoted by the “secu 
rities corporations’ which are operated as 
adjuncts to netional banks have proven dis- 
astrous to their subscribers, and have in 
some instances reflected seriously not only 
upon the credit end the stending of the 
"securities conpentes' dy whick they are 
sponsored, but also in some cesses have daw- 
aged the credit and reputstion of nations] 
banks with which the ‘securicies companies’ 
are allied. 


"Ze hes been established clearly by deci- 
sions of the United States Supreme Court that 
a nation21l bank can not, except as authorized 
by the Federal reserve act, hold the stock of 
other national banks or the stock of other 
corporations; but these adfunce or auxiliary 
companies whose stockholders are identicel 
with the stockholders of the national banks 
with which they sre connected by various ties 
and devices frequently deal actively in stoces, 
and they also sonctimes sequire the ownership 
er control of osher banks, National and State, 
through their stock purchases. 


3 "In times of rising prices end active 

speculation some of these auxiliary corpora- 
tions have made large profits through their 
ventures and syndicate operations, but their 


“¢ 
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losse: in other periods have been heavy, 

and they have become an clement of inerecsing 
peril co the banks with w ish they ere asso- 
ciated. The business of legitinare banking 
is enticcly s¢pacete and distinct fre the 
kind of business conducted by many of the 
‘securities corporations’, and it would be 
difficulc, if not impossible, for che same 
set of officers to conduct ssfely, soundly, 
and successfully the conservative business 

of the national bank and ac the same tine 
direct and maaege the speculative verturcs 
end promotions cf the ancillary institutions. 
These varying institutions Gomand a different 
kind of ability and experience on the part 

of those whe manage then, and the two types 
of business when combined with one mansgement 
ere likely te te operaced to the adyantege of 
neither. 


* * * 


“Phese ancillary companies are belng used 
with increasing frequency for promotion of 
speculation end for dealing in bonds end stocks, 
often these of new and unseasone? Issues, ang 
which are attended with impropet hszard risk, 
and as a means of ensbling bauks to do, in- 
directly through their instrumentality, things 
which chey can neither safely nor lawfully do 
Girectly.” [See Hearings Pursuant to S. Res. 
71 Refore a Subconmitcee o€ the Senate Com 
mittee on Banking and Currency, 7st Cong. 


3d Sess. pp. 


| 
| 
| 
The Senate Subcommittee Report also outlined the organiza- 
| 


thon end functions of the security affiliates. Among one of these 


functions was the operation of favestment trusts which bought aad sold 


| 
securities purely for favestment or speculative purposes, Hearings, 


$. Res. 71, p- 1057. These investment trusts were the equivalent of 

lé/ 13 

our present day investment companics. 
, | 


Another drawback which the Subcomnictee Report recognized 
was that "in the case of 3 trust company OF & bank with ¢ trust depart- 


| 
ment, the possession of a security affiliate may edversely affect che 


independence with which fiduciary activities are exercised.” | Hearings, 


S. Res. 71, p. 1064. 


$.E.C. Report on the Public Policy Taplications of 
Tovestuent Corpeny Growth, H.R. Ren. XO. 2537, SSth 
‘Cong. 2ad Sess. p. 33, Fa. 3 (4966) . 


e 
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Trere can b i > aut rs ote ww Congress intcaded to 
do by the enactment of the Gless-Steage!i provisions outlined above. 
Section 16, 12 U.S.C. § 24, psr. 7 prenivits national banks from not 
only undervriting securicies directly but also limits the capacity 
of the national Sauks ia the purchase and sale of securities. fsotin 
v. Atlas Exckanze Rank U.S. 20% (1935); ef. US. 
263 U.S. 640 (1923), Genessee Trustee Carp. v. Smith, 102 F.2d 125, 
127 (6th Cir. 1932), Guaranty Trust Co. v. ULS., 44 F.Supp. 417, 
(E.D. Wash, 1942), affirmed 139 F.2d 69 (9th Cir. 1943), U.S. v. Paimer, 
28 F.Supp. 936 (S.D.N.Y. 1939). Section 20, 12 U.S.C. § 377 effectively 
provides that national baaks ee be affilisted with an entity which 
is engaged principally in the business of purchasing, selling, or 
underwriting securities, Section 21, 12 U.S.C. $ 373 specifically 
provides that it is unlawful for any entity which is engaged in the 
business ef purchasing, selling, or uncervriting to also be engaged in 
the banking business. Section 32, 12 U.S.C. 5 78 prokibite banks and 
investment orgénizations from having incerlocking Cirestorates, aad 
cormon officials end erployees. Through this legislative schon 
Congress intended to separate these previously integrated zctivitiss, 
and it made ics intent explicitly clesr. Merchants National Benk 


Covrissioner of Internal Revenue, 199 F.2d 657 (Sth Cir. 1952), 


Cormisstousr of Internal Revenue v. Merchants Nar. Blde. Co., 131 
-74L (Sth Cir. 1942), cf. Paramount Pictures v. Langer, 23 F.Supp. 


._ 


902 (D. N.D. 1938), reversed as moot 306 U.S. 619 (1938), Morgan 


Stanley Co. v.'$.E.C., 126 F.2d 325, 329 ©: Cir. 1942). 


The Supreme Coure has stated with specific relation to 


Section 32, 12 U.S.C. § 75, that "It {Section 32] is a preventive oz 
prophylectic measure. The fact that respondents have been servpuloes 
in their relationship to the bank is therefore inmsterial," Board of 


Governors v. Agnes, 329 U.S. 441, 449 (1946), see also. U.S. v. Brom, 
381 U.S. 437, 454 (1955). This "prophylaccic™ aspect of Section 32 
e 


fs also inkerént in Sections 20 and Zi. “whis is effective legislation 
against cemprstien, Nacional Mavitine Union of Amerie? v- Rerzos, 
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| 
| 
i 
| 
78 F.Supp. 146, 17) (5.C.0.C. 1948) affirmed 324 U.S. 354 (1948), end 
it should not be cerogated except by the Congress. | 
stgliate 
‘The Comptrelier contends that the Account hes been passed 

upon and approved by the Federal Reserve Board of Governors an far as 
its establishment would be contrery Co the provisions of Section 32, 


15/ 
12 U.S.C. § 78, In order to support ics conclusion che Board pro- 


mulgated 2 “single entity" theory, that is, that the Bank andi the Account 
! 
| 
would constitute a single entity for the purposes of Section 32, since 
| 


| 
| 
the Accounc would be regarded es nothing more than an erm or department 


of the Bank, This proposition seers to be based more on nuances ei A 
language then on the factua) escertainuent of the relationship of the 
Account with the Bank. The Account fs to be governed by an indep ndent 
board of parecconsn the Comnittee, with full policy making author ity. 
The Comittee is elected by a majority of the units of parti¢ipation 

_ in the Account end is responsible only to the Jovester-parti¢ipacts 

| 

in the Account and not to the Bank, The Bank serves as favestment 


edviser to the Account and also provides administrative services. 
| 


j 
It performs these services pursuant to a contract which ccnfores to 


the requirements of Section 15 of the Investment Company Act, 15 U.S.C. 


§ 800-15. The contract is termineble at any time, by either party, with 
i 
sixty days notice snd may be continued only upon annual approval 


of the investor-participants or of 2 pajority of the Committee, in- 

eluding a majority of che members of che Conmittee not affiliated with 
. | 

the Banw. The contract will also terminate automatically if assigned 

by the Bank. When all these factors are teken into consiéeracion, 

it is ubvious that the Bank is contractually affiliated with the 


Account and cannot, therefore, be considered a departoent of the bank. 
_— 


—— 


| 
| 
Hearings, S. 2704 (1966) p. §80-588, supra. 


Under the provisions of the’ Account, the par- 
ticipants or a majority of the indepeadent members 
of the Comnitcee could sever relations with the Rank 
by electing not to renew the contractual ssnagenent 
HZIECMOAL 5 practically chis may-never cccur; however, 
it is possible under che present structure of the 
Account. 
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Tho prophylactic previsicn of Section 3? prevents the Bonk fron 
beings affiliated with the Account. 
Furthermore, since ic the conclusion ¢£ this court chat 
in fect én investment fund, che complementary provisiens 


of Sections 20 and 21, 12 U.S.C. §$ 377 and 373, prohibit the Account 


from being 2ffilieced with the Benk end the Bank from being affilieted 


with the Account. 
The Couptrelier further contends thse the inherent Canzers 
with which the integration of these financial sctivities was orevicusly 


fraught are not present in the instant relationship, since the Bank 


only receives 2 set fee for managing che Account and Goes aot obta 


any remuneration from issuing or underwriting the vaits of particips- 
tion, This limitation in probable expected remuneration to the Bank 
mey uitigete the possible ageressive use of the Account by the Rank, 


but this does not override the clear and unequivocal Congressional 


12/ 


—- 


mandate that national bunks be divorced from investrent organizations. 
It is # legislative process which determines the newly 

evolving circumstances which require a change ia the statutes. The 

courts can only ‘eaforce aad interpret the legislative enactments. 


The statutes presently in force do not allow a nezcfonal bank £0 


establish, operete, or be with an investmeat fund. 

In view of the statements and conclusions made above, this 
court holds that the provisions of Recetackon § which allow comuingling 
of managing agency accounts do no ; the statutery provision 
of the Glass-Steagall Act and are, therefore, illegal. The promulge-- 


tion of these specific provisions allowing a eonmningling, of managicg 


egency 2ccounts is also beyond the paver of the Comptroller under 


Section $2a(z) of Ticle 12, and ie is ordered to be set aside. 


nore oon —_— 


The possible confliccs of interests between the 

Account end other aspects of the bank's activitics 

are still present, notwithstanding che precautions 

which ware tehen by the Somperoller--in delineating 
" the powers of the Account. See Banks and Mutes 


Funds ,Cc mt, 22 Suw.L.J. 336, 341, 342. 
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Tne summary judgment motion of the defendant is dente? 
- 1 


and votion of plaintiffs is granted. 


Counsel for plaintiffs will submit an Order in accords 


with the foregoing. 


CC, 
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Septemder 27, 1967 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 


: 
i 


INVESTMENT COMPANY INSTITUTE, et al., 


i Plaintiffs, 


ve : Civil Action No. 1083-66 


“WILLIAM B, CAMP, Comptroller of the 
‘Currency, ; 


Defendant, 
‘FIRST NATIONAL CITY BANK 
-399 Park Avenue 
‘New York, New York 10022 


Applicant for Intervention. 


Motion of First National City Bank 
for Leave to Intervene as a Defendant 


: First: National City Bank (the "Bank"), by its 
attorney, hereby moves, pursuant to Rule 24(a) or, in the 
alternative, Rule 24(b) of the Federal Rules of Civil Procedure, 
for leave to intervene as a defendant herein, in order that the 
Bank may 
(1) file herein its proposed Answer of First 
National City Bank as Intervenor, a copy of which is 
attached hereto; 
{2} file herein its proposed Motion of Intervenor 
to Grant a Stay, a copy of which is attached hereto; and 


(3) prosecute an appeal from such judgment and 


order as may be entered in this action in accordance 


with the opinion of the Court dated September 27, 1967. 
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i The Bank secks to intervene on the ground that! it 
has established and operates the Commingled Investment Account 
jor First National City Bank (the "Commingled Account") referred 
ito in the Court's opinion of September 27, 1967 and in the 
iproposed order submitted by Plaintiffs on October wim 1967. 
‘The Commingled Account is a bank collective investment fund 


for managing agency accounts that has been approved by the 


4 
4 
* 
J 
| 
4 
5 
' 
i 


‘Comptroller of the Currency pursuant to Section 9. 186) (6) of 
‘Regulation 9, 12 Cc. Fe R. § 9.18(c)(5). The Bank thus has an 
iimmediate and direct interest in the subject matter of this 
‘ection. The Bank's interest is to protect the Conmingled 
‘Account and its participants against the Plaintiffs’ effort 

“to destroy the Account, and the participants’ expectation of 
lies continued operation for their benefit. The Comptroller’ s 
Anterest is that of a public agency. The Comptroller may or 
‘may not choose to appeal such order as may be entered herein 
‘and may or may not elect to prosecute ultimate appeals.| Unless 
ithe Bank is permitted to intervene for the purposes set forth 
anova the Bank's ability to protect its interest will jas a 
practical matter be impaired and impeded. The interests of 

‘the Bank and the interests. of the Comptroller are not identical, 
and the Bank's interests will not be adequately represented by 
‘the Comptroller of the Currency. 
Alternatively, under Rule 24(b) the Bank seeks to 
lantervene on the ground that its participation in the action 
wil present questions of law and fact common to those! at issue 
‘between Plaintiffs and the Comptroller and intervention by the 
ae will not unduly delay or prejudice the adjudication of the 


| 
| 


3 | 
| There are attached hereto in support of this motion 


rights of the original parties. 


‘an affidavit of Robert L. Hoguet and a Memorandum of Points and 
| 
| 


ea 
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In connection with this motion, the Bank, hereby 
“adopts and incorporates by reference Defendant's Cross-Motion 
Sor Summary Judgment and Opposition to Plaintiffs’ Motion for 
; Summary Judgment and Defendant's Statement of Material Facts 
“as to Which There Is No Genuine Issue, both filed herein by 
, Defendant on April 4, 1967. 
Respectfully submitted, 
STEPTOE & JOHNSON 


Stephen Ailes ‘ 
1250 Connecticut Avenue 
Washington, D. C. 20036 
223-4800 


Attorney for First National 
City Bank ° 


’ 


Dated: October » 1967. 


GATES DISTRICT CQURT 


RIC? OF COLUMBIA 


INVESTMENT COMPANY INSTITUTE, ct al., 
Plcintiffs, 
Ve 


WILLIAM &. CAMP, Comptroller ef the 
Currsncy, 


Defondant, 

PIRST NATIONAL CITY BANK, 
Applicant for Intervention. 
: 2 
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APPIDAVIT OF ROBERT L. HOGUET IN SUPPORT OF 
FIRS? NAPIOWAL CITY BANK'S MOTION FOR LEAVE TO 
INTERVENE AND MOTION DO _GRAST f&_S@AY 


ne A er 


STATE OF WEW YORK 


COUNTY OF NEN YORK 


RODENT L. HOGUET, beings first duly sworn, 


and says 23 follews: 


42 Action 
1983-56 


ceposes 


2. I am an Executive Vice President of Firet 


National City Rank (the "Bank"), @ nathonsi danking 


posocla~ 


tion with ita principal please of business in the City and 


State of New York, and I am in charge of the Bank's 


and Investments Divination. I em also Chairman of the 


Trust 
| 


| 
for the Bank's Cenmingled Investment Account (the "Commingied 
| 


Account”), I subnit this affidavit in support of the Eanik's 


Yotion fom Leave to Intervene cs a Defendsnt anc in 


of its pronosed Motion of Intervenor to Grant a St2 


support 


2. The Bank and its Comaingled Accou: 
to frequently in the Complaint in thas action, in the Court's 
opinion of Septerber 27, 1967, and in the proposed Orcer sto- 
mitted by Plaintiffs om October 2, 1967. The Comningled Ac- 
count is a collective investnenat fund established and operated 
by the Bank to permit it to aceept relatively small Franesins. 
agency” scecints, 1.ce, fiduciary accounts where the Bank 
provides safe keeping for the customer's funits and securities 
and manages the investments in his accouat pursuant to & ‘ 


power of attorney siving the Bante broad investment discretion. 


3. Taz ‘ cperation of the Comminzle? Ac- 

count in June 1966. It took that steg only after: 

(a) the Cowptroller of the Currency aporoved 
the Comiinzled Account as a permissible fora of 
collective investment pursuant to Section $.28{¢}(5) 
ef Rorulation 9, 12 C.F.R. § 9.18(¢)(5)5 

(bo) the Board of Governors of the Federal 
Reserve System miled thet service by Bank officers 
on the Comaittes fox the Comiingled Account would 
not violate Section 32 of the Banking Act of 1933, 
22 U.S.C. § 785 

(ce) the Securities and Exchange Commission 
gprented the Comningled Account certain exenptions 
from the Investment Company Act of 1940, 15 U.S.C. 
§$ 86a-1 to &0a-52; and 


she Sreurities and Exchange Commission 


effective a rozistration statement under 
the Securities Act of 1933, 15 U.S.C. &$ 77a-77ac, 


relating to perticlpations in the Conminzled Account. 
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In addition, the Federal Deposit Insurance Corporation 
announced thet it believed that it was sound pudlic porsey 
to peruit banks collectively to invest funds hele in 
capacity of managing agent for their oustoners. See) Hes 
on S. 2704 Before a Sudcoumtttee dc’ the Sanzte Comstt on 

Banking ant Curvency, 89th Cong., 24 Sera. 25 (1966). It has 
been in reltence on these approvals and rulings thas] the Benk 


hus preceeded with its plens for. the Comiingles Acco! 


. ” A 
&, The Sank has expendod substantial sums cf noncy, 


as wall as the tine and effort of its officers and enployees, 


on the establishment of the Commingled Acesunt. The total 


A ! 
organisational expenses incurred by the Bank to date, including 


such tes ag legal and accounting Fees and Gisdursements, 


printing costs and regiatration fees, ancunt to morg than 


$309,090, 


| 
_ §. This action was commenced dy Plaintiffs on 
Spri2 25, 1966, only five days after the filing with the 
and Exchenge Commisaion of initial registration 
with respect to the Commingicd Account. “Atthees’ 

2 fully aware of these filings (see paras graph 13 
of the Complaint herein), they made no attenas at chat tins 
‘to obtain a prelininary Anjunction tn this action that night 
herve halted the Bank's steg2 to put the Conmingled eae: ant 
into operation, Even efter operations commenced in| June 1963, 


Plaintiffs made no attemp$ to stay the operation of the Cox- 


mingled Account pending the outcome of this acticn 


6. By August 32, 1966, the end ef the Comatazles 


Accouns's first fiscal year, 228 persons hind placed in the 


hands of the Bare approximately $2.7 million for investinent 
throush tas Coantnglec Assount. A year Jater, at Ausust 32, 
the number of participants had 4nereased to 621, the 


ecoived for fnvestnont had grown to $9,6 million 


and the uas aseat value of the Sonaingled ‘Recounts stood at 


epproximately 319.9 million, 


7. Any attempt to halt the operation of the Con- 
mingled Account now, more than 26 months efter operations 
vesan, would result gq serious and irreparable injury to the 
Bank, If it should become nesessary to liquidate the Con- 
ningled Account at this time and the Cectsion of the District 
Court in this oase were later overruled on appeal, much of 
what the Bank has already spens on the organization of the 
Comaingled Account would be vasted, as would the Ban's ¢x- 
Dentss in connection with the liquidation of the Cominsies 
Recount and'the distribution of its assets to the participants. 
The Bank would e130 unneccasarily incur substantial 


fn vecstanlishing ths Couminglod Account. 


8. The participants in. the Commingles Account 

ivrepersbly injured if the Commingled Account to 
pemu.tted to continue in cporation pending agpesi. Each 
goo has xuthorined the commingling of his funds throusn the 
Comalagied Account has put at least $10,006 in the hancs of 
the Bank, Is is the policy ef the Conmingied Recount to seek 
lons-tera growth of prinefpal and income and the parsicipants 
are not looking for short-term trading profits. They heve 
coumisted dubstantial funds, end in nenyz instances have dons 
so as part of a iong~-raaze favestmens progres which coaten--. 


plates the placing of additional funds for envestnent threush 


> 


the Comsirgled Account fron tine to time or at reszuls> 
Tasoe participants wo. coviously bo harmed by forced 


tion of the Commingled Account, with itz attendants beckeraz 


cests and realication of taxaolo geins. They would also be 
| 
| 


haraea by any order of the Cours which aid not purmit) then to 


continue their current inveatsent prozran thwousn the! Comningicd 


Account, including the right to Invest edéitienal suas and So 


reinvest distributions. Even if the Conningied Aecouns 


to continuc intact, without Liquidation, the existing 
ants would be injured unless additional custoner 
, permitted to come in as participants. 
ticipants vera not taken in from tdite to time, the Corningled 
Recounts would inevitably shrink in size as a result of with- 
@ravals {ineluding automatic withdravals upon the death oz 
incompetency of participants). As the net asset2 were reduesd, 
the ratio of the cperating expenses to net casets would inere2cel. 


On the cther hand, £f the Conningied Account is permaittes to 


grow in sise, the varticipants would have the benefit or a 
| 

owor expense ratio, Pinally, the existing particindnts vould 
| 

be irveparably ingured by eny order of this Court which re- 


stricted their right to transfor participations 23 set torth 


- fiobers L Hogue’ 


Subseribed and sworn to before mo 


this llth eazy of Cetoder, 2967. 


‘ ex wy SS € d. wed 


MARY P, O'NEILL, 
Notary Public. Stare sf New York 
No. 03-2365965 
Qualified in B-snx County 

Cort. Filed ia New York Cousty 
Commission Exp.res March 30, 1943 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 


Seek AO SRE REET 


INVESTMENT COMPANY INSTITUTE, et al., 


Plaintiffs, 


Civil Action 
No. 1083-66 


Vv. 


' WILLIAM B. CAMP, Comptroller of the 
: Currency, 


Defendant, 


" piRst NATIONAL CITY BANK, 


ce oe 0e be oe oe 8e oe 08 ae oe ee oe 88 


Intervenor. 


i 
4 


Answer of First National City Bank, 
Intervenor, to Plaintiffs’ Complaint 
1. Intervenor, First National City Bank, a national 
: banking association organized and existing under the laws of Shell 
! United States with its principal place of business in the City 
_ and State of New York, by its attorneys, files this Answer in 
compliance with Rule 24(c). 
2. Upon information and: belief, Intervenor alleges 
: that the collective fund for managing agency accounts perCaech 
iby it and approved by the Comptroller of the Currency under 
' Regulation 9, 12 C.F.R. §9, is the account referred to in Para- 
‘ graph 12 of the Complaint herein, and the Intervenor is the 
: bank referred to in Paragraph 5 of the Complaint. 
3. The Intervenor, First National City Bank, adopts 
j and incorporates by reference the Answer of the Defendant, . 
; Comptroller of the Currency, except for Paragraphs 13 and 15 


- of the Answer. 


| 
| 
’ 


(a) In lieu of Paragraph 13 Intervenor states that 


it denies the allegations contained in Paragraph 13 of 


ipvresre eer oe Sor Sd) 


the Complaint except that it admits that on April 20, 1966, 
registration statements relating to the commingled | |invest- 
ment account were filed with the Securities and Exchange 


Commission, and that on August 25, 1965, the office of 


op ee RB SE 


the Comptroller of the Currency issued a statement) support— 
ing and approving the plans of Intervenor to establish 2 


commingled fund for agency accounts, and refers the Court 


eyice tee ie Sa eae 


to the text of such registration statements and of such 
statement by the Office of the Comptroller of the Currenty 


for the terms thereof. 


atte eetee 


(b) In lieu of Paragraph 15 Intervenor states that 


it is without knowledge and information Ca to form 


a belief as to the truth of the allegations contained in 


Ber Pet ror 


Paragraph 15 of the Complaint except that (i) it denies 


_the allegations of the first sentence of said Paragraph 15, 


pine ce 


and (ii) it admits that it maintains a commingled! invest- 
| 


ment account. 


Respectfully submitted, 


STEPTOE & JOHNSON 


Stephen Ailes | : 
1250 Connecticut Avenue 
Washington, D. C. ete 
223-4800 


Attorney for First) ‘National 
City Bank 1 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


INVESTMENT COMPANY INSTITUTE et al. 
Plaintiffs 
Civil Action No 1083-66 


WILLIAM B. CAMP, Comptroller of the 


Currency , 


Defendant 


This cause came on to be heard on plaintiffs’ Complaint 
for Declaratory Judgment and Injunctive and Other Relief and on 
cross motions for summary judgment filed by plaintiffs and defen- 
dant. All parties agreed that no disputed factual issues existed 
and that the legal issues were ripe for summary proceedings. 

The court having considered the pleadings, the exhibits 
and attachments thereto, having heard oral argument on the motions, 
and having filed a Memorandum Opinion on September 27, 1967 con- 
taining the court's Findings of Fact and Conclusions of Law; 

And, the’ court having found that Regulation 9 pro- 


mulgated by the Comptroller of the Currency (hereinafter "Comp- 


troller”), Fiduciary’ Powers of National Banks and Collective In- 


vestment Funds”, 12 C.F.R. §9, authorizes the banks to maintain 
collective investment funds exclusively for the collective invest- 
ment and reinvestment of monies tendered thereto by the bank in 
its capacity as managing agent (hereinafter referred to as 


"managing agency collective investment funds") ; 


And, the court having further found that Regulation 9, 
insofar as it permits national banks to operate managing agency 
collective investment funds (i) violates the prohibitions of 
Sections 16, 20, 21 and 32 of the National Banking Act of 1933, 
as amended, codified in Sections 24, 377, 378 and 73, 12 U.S.C.. 
respectively, and (ii) is beyond the power of the Comptroll¢r 
under Section 92a(a), 12 U.S.C.: ! 

And, the court having further found that the Comp- 
troller approved the plan of the First National City Bank of 
New York for the establishment and operation of such a managing 
agency collective investment fund under the provisions of Regula- 
tion 9, 12 C.F.R., 89; 

And, it appearing that plaintiffs have standing) for 
the reasons stated in the court's Opinion of September 27, 1967 
to challenge the establishment and operation of managing agency 
collective investment funds pursuant to the provisions of 12 C.F.R. 
§9, which provisions were declared unlawful in the court's Memoran- 
dum Opinion of September 27, 1967; | 

And, it further appearing that plaintiffs would suffer 
serious and irreparable injury by reason of the establishment and 
operation of managing agency collective investment funds pur- 
suant to the provisions of 12 C.F.R. $9, which provisions were 


declared unlawful in the court's Memorandum Opinion of Septem- 


ber 27, 1967: 


It is hereby ORDERED and ADJUDGED, as follows: | 


1. This court declares that those portions of Regula- 
tion 9, 12 C.F.R. §9, which permit banks to engage in and operate 
managing agency collective investment funds are unlawful, inasmuch 
as they were promulgated in excess of the Comptroller's statutory 


authority under Section 92a(a), 12 U.S.C., and are in violation 


of Sections 16, 20, 2h and 32 of the National Banking Act of 1933, 


as amended, codified in Sections 24, 377, 373 and 73, 12 U.S.C., 
respectively, and 

2. This court declares that the Comptroller's approval 
of the plan of First National City Bank of New York to operate a 
managing agency collective investment fund under Regulation 9 
is illegal, in excess of his statutory authority, void, and of 
no effect, inasmuch as it was made pursuant to regulations which 
are unlawful, as declared in paragraph 1 above. 

3. The Comptroller is hereby ordered forthwith to 
set aside any portion of Regulation 9 declared illegal pursuant 
to paragraph 1 above and is permanently enjoined from authorizing 
any bank to operate managing agency collective investment funds 
under such Regulation; and 

4. The Comptroller is enjoined from continuing in 
effect any prior approval to any bank, including his approval of 
the plan of First National City Bank of New York, which might have 
heretofore permitted the operation of managing agency collective 
investment funds under Regulation 9, and is ordered to set aside 


forthwith and rescind any such prior approval; and 


5. The provisions of this Order are hereby stayed 


pending the ultimate disposition of any appeal taken herein pro- 
vided that the Comptroller shall not, pending appellate eadeeds 
ings herein, authorize any national banks to commence the opera- 
tion of a managing agency collective investment fund. | 


/s/ Joseph C. McGarraghy 


November 9, 1967 


UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


INVESTMENT COMPANY INSTITUTE, et al., 


Plaintiffs 


Civil Action No. 1083-66 
WILLIAM B. CAMP, Comptroller of the 
Currency, 
Defendant 
FIRST NATIONAL CITY BANK, 


Applicant for 
Intervention 


ORDER 

This cause came on to be heard on the motion of the 
applicant, First National City Bank, for leave to intervene 
as a defendant in this action under Federal Rule of Civil Pro- 
cedure 24(a), and the Court having considered said motion and 
the pleading tendered therewith and the arguments advanced by 
the plaintiffs in opposition to that motion and it appearing 


to the Court that the applicant can be allowed to intervene as 


a party defendant pursuant to Rule 24(a) fot the limited pur- 


pose of prosecuting an appeal from the judgment of this Court 


and of participating in further proceedings in this case, it is: 


~-2- 


ORDERED that the motion of the applicant, First National 
City Bank, for leave to intervene as a party defendant in this 
action under Federal Rule of Civil Procedure 24(a) is hereby 
granted for the limited purpose of allowing the applicant to 
prosecute an appeal from the judgment of this Court and to parti- 


cipate in any proceedings subseguent thereto. 


/s/ Joseph C. McGarraghy | 


November 21, 1967. 


Seen and approved as to form: 


G. DUANE VIETH 


phn 


IRWIN GOLDBLOOM 


UNITED STATES DISTRICT COURT 
¥OR THE DISTRICT OF COLUMBIA 


INVESTHENT COMPANY INSTITUTE, 
et al., 


lb o2. 
CIVIL ACTION 
NO, 1083-66 


Plaintiffs, 
Ve 
WILLIAM B. CAMP, Comptroller 
of the Currency, 
Defendant, 
FIRST NATIONAL CITY BANK 


399 Park Avenue 
New York, New York 10022, 


ee eee 


Intervenor. 


NOTICE OF APPEAL TO COURT OF APPEALS 


Notice is hereby given that the Comptroller of 
the Currency, William B. Camp, defendant above named, 
hereby appeals to the United States Court of Appeals 
for the District of Columbia Circuit from the final 


judgment entered in this action on November 9, 1967. 


& Ne e ue ee tog 


222g fh AF ne 
LASH. D.C 


Attorneys, Department of Justice 
Washington, D. C. 20530 


Attorneys for Defendant Comptroller 


rf) o & re 4 : 
WOE jONn Qk pp tg . of the Currency 


t 
~ Gu 
1.2 3 “ Downs 2 jus Lee 
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NOTICE CF APFTSL. 73 
TT 


[Filed January 5, 1968] . 
tates District Court far the District of Colum 


INVESTMENT COMPANYS INSTITUTE. 
Plaintif. 
v3. 
“WILLIAM B. CAND, Comptroller of 
The Currency Defendar. 


FIRST NATIONAL CITY BANK, 
Intervenor 


NOTICE OF APPEAL 
Notice is hereby given this day of 


Intervenor, FIRST NATIONAL CITY BANK 


hereby appeals to the United States Court of Appeals for the District of Columbia from the 


judgment of this Court entered on the 9th day of November ,19 67 
in favor of Plaintiff, INVESTMENT COMPANY INSTITUTE 


against said Defendant, WILLIAM B. CAMP. 


Archibald Cox 


Stephen Ailes 


Steptoe & Johnson 
1250 Connecticut Avenue 
Washington, D. C. 20036 
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COMPTROLLER OF THE CURRENCY 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,661 


FIRST NATIONAL CITY BANK, 
Appellant 
Vv. 
INVESTMENT COMPANY INSTITUTE, et al., 
Appellees 


No. 21,662 


WILLIAM B. CAMP, Comptroller 
of the Currency, 


Appellant 
v. 
INVESTMENT COMPANY INSTITUTE, et al., 
Appellees. 


ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


EDWIN L. WEISL, Jr. 
ie RT Sed sn Assistant Attorney Gmeral, 


fe Go Devct o> aon = DAWID G, BRESS 
United States Attorney, 
FILED APR 30 1969 


ALAN S. ROSENTHAL, 
Orr ROBERT C. McDIARMID, 


(An Paige Attorneys 
CLERK He aubsoud Deparenent of Justice. of Justice, | 


ed 


STATEMENT OF QUESTIONS PRESENTED 


The Comptroller of the Currency and the Federal Reserve 
Board have promulgated regulations which allow, under certain 
restrictive conditions, and under the dual supervision of the 
Comptroller and the S.E.C., national banks to commingle the 
funds of "managing agency accounts" held by them in their 
fiduciary capacity. In the opinion of the appellant Comptroller 
of the Currency, the questions presented are: 

1. Whether an association composed primarily of mutual 
funds and salesmen of mutual funds has standing, in the sence 
of any indication that Congress intended to protect chen ea y 
the passage of the Glass-Steagall Act, to challenge that grant 
of authority by the Comptroller and the Federal Reserve Board 
as beyond their powers under that Act. | 


2. Whether, in any event, authorization of the commingled 


account resulted in a violation of: 


(a) 12 U.S.C. 92a, which allows the national banks 
to act in "any * * * fiduciarycapacity in which state banks * * 


are permitted to act under the laws of [New York]" or 


(b) Sections 16, 20, 21 and 32 of the Glass-Steagall 
Act, dealing with the issuance and underwriting of securities. 


INDEX 


‘Statement of questions presented -<------- oneenenoe 


ay 


' Jurisdictional statement eee eeee ee eee weno eeee 


‘Statement of the caBe q-qn-mmeewenmm ener ennnnnnnnn 


Statutes involved ------e-- nomen nnn nen nnn nn nn nnn 


A 


' Statement of points ----<9<-ere-<--" Heenan ema 


Summary of argument -<<--<9c3-9r"- meer nn ene ee——= - 


I. 


Plaintiffs, who can point neither to a 
congressional purpose, in the passage of 
the Glass-Steagall Act, to restrict the 
competition to which they are subject, 
nor 2a statutory aid to standing, have no 
standing to complain of the comptroller 's 
action oan mewn enn nn nn nnn —— 
The authorization by the comptroller of 
the operation of the commingled account 
4s clearly permitted by statute 
A. A commingled account is an appropri- 
ate fiduciary activity for a national 
bank located in New York state, under 
12 U.S.C. 928 qqnne nnn nnn ener nnn 
1. A managing agent is acting in 
a proper fiduciary capacity un- 
der 12 U.S.C. 92(a); commingl- 
ing, when authorized by the 
principals, does not detract 
from that fiduciary status 
2. New York banks are permitted 
to establish commingled man- 
aging agency accounts 
The commingled account is not in 
violation of the requirements of 
the Glass-Steagall Act ---<<-<-<--<<--- —— 


The account does not issue 
securities within the meaning 
of the Glass-Steagall Act 


Conclusion 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,661 


FIRST NATIONAL CITY BANK, 
‘Appellant 
ve 
INVESTMENT COMPANY INSTITUTE, et al., 
Appellees 


No. 21,662 


WILLIAM B, CAMP, Comptroller 
of the Currency, 


Appellant 
Vv. 
INVESTMENT COMPANY INSTITUTE, et al., 
Appellees 


ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 
COMPTROLLER OF THE CURRENCY 


JURISDICTIONAL STATEMENT 


This action was brought against the Comptroller of the Cur- 


lpency by appellees, alleging jurisdiction in the district court 


‘under 28 U.S.C. 1331, the Declaratory Judgment Act, and the 


Administrative Procedure Act (J.A. 6). Appellees sought a declar- 
atory judgment that a portion of the Comptroller's Regulation 9, 
12 C.F.R. 9.18, which permits national banks, under certain care- 
fully defined conditions, to commingle the funds of so-called 
"managing agency" accounts, was irivalid; and an injunction to re- 
quire the Comptroller to withdraw his approval of a commingled 
account already established by the First National City Bank of 
New York and to prohibit him from approving any new commingled 
accounts. On cross motions for summary judgment, the district 
court granted the relief sought by judgment dated November 9, 
1967 (J.A. 282). A timely notice of appeal was filed by the 
Comptroller on January 5, 1968 (J.A. 288). Jurisdiction over 
this appeal lies under 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


With the authorization of the Comptroller of the Currency, 
and the specific approval of the Federal Reserve Board (sometimes 
F.R.B.) and the Securities and Exchange Commission (hereafter 
S.E.C.), First National City Bank of New York (hereinafter some- 
times "bank” or "Citibank") has established a “commingled manag- 
ing agency account." This service, offered without advertising 
to its customers through the bank's trust department, allows a 
customer to deposit, together with an authorization and power of 
attorney, a minimum of $10,000 to a maximum of $500,000 which the 
bank as managing agent is to invest, at its discretion, through 


1/ The bank, which intervened after judgment, also filed a timely 
notice of appeal, and, by order of this Court the appeals have 
been consolidated. 


-2-. 


'@ common account. This suit was brought to enjoin the contimed 


‘operation of the account and to establish that the Comptroller 
‘acted beyond his powers in authorizing such a commingled account. 
‘The appellees are an association of open end mutual funds and 

i mutual fund purveyors, apparently aggrieved by the fact that the 
commingled account imposes no “load" or "redemption fee", and a 


| 
lower annual charge than most mutual funds, and thus might offer 


an attractive alternative to the product sold by plaintiffs. The 


‘district court granted the relief sought. The Comptroller here 


appeals. 


There is no real controversy as to the basic facts of this 


_ case, National and State banks holding fiduciary powers have 
‘traditionally operated so called "managing agency accounts." 
'(J.A. 214, 221). In the operation of such an account, a customer 
‘of the bank will designate the bank as managing agent and give 
‘the bank broad discretion, within certain guidelines, 25 to| the 
investment of his money. The bank, utilizing the power of attor- 
ney given with the agreement, will then invest and reinvest that 
‘money in accordance with the directions of the trust department 
‘officer or officers assigned to the account, until the atmer 
_ desires to terminate the account. National banks are permitted 


to operate such accounts only if they have received a grant) of 


>* fiduciary powers from the Comptroller pursuant to 12 U.S.C. 
_ (g.A. 224). | 


2/ Prior to 1962, the authority to grant fiduciary powers 
national banks was committed to the Federal Reserve Board. | 
' authority was then codified as 12 U.S.C. 248 (k). 


-3- 


As a practical matter, the operation of a managing agency 
account was not economically feasible for a bank unless the amount 
placed in the account exceeded $100,000, since the usual charge 
placed for the management of the account (approximately one half 
of one per centum per year) could not cover the costs of smaller 
accounts (J.A. 214-215, 221-222). Because of the obvious advan- 
tages of larger accounts, both in terms of the additional services 
which could be furnished and in terms of the diversification of 
anvestment possible, the regulations of the Federal Reserve Board 
under former section 248(k) of Title le, permitted collective in- 
vestment of funds held by a national bank as trustee, executor, 
administrator or guardian and funds which were held as a part of 
a tax exempt pension and profit-sharing or stock bonus plan of an 
employer for the exclusive benefit of his employees (J.A. 213). 
Regulation F, 12 C.F.R. (1959 Rev.) 206. Those regulations did 
not, however, provide for collective investment of managing agency 
accounts, although provision for such collective investment was 
being considered by the Federal Reserve at the time responsi- 
pility for the supervision of fiduciary powers was shifted to 
the Comptroller in 1962. 


4/ 
After transfer of those powers to the Comptroller, a study 


was made by that office respecting how existing fiduciary regula- 

tions could be improved. After that review, the Comptroller 
ee 

3/ Seep. 30, infra. 

4/ Public Law 87-722, 76 Stat. 668. 


determined that the existing regulations should be broadened to 
@llow collective investment of managing agency accounts (7.8. 
213-216). In that determination, the Comptroller held that the 
arguments of appellee ICI with respect to the Glass-Steagall Act, 
which were those presented in this case, were without merit G. A. 
217). 

The revised Collective Investment regulation (Regulation 9), 
now 12 C.F.R. 9.18, permitted a national bank to utilize a common 
trust fund for collective investment of funds held by it under 
managing agency agreements which expressly provide that such monies 
were received by the bank in eae Those regulations set| out 

with specificity the form such collective investment funds must 
take and the mechanics of their operation. 12 C.F.R. 9.18(b). 
The regulations also provided, however, that collective investment 
funds might be operated in other fashions if the plan was specific- 
ally approved in writing by the Comptroller. 12 C.F.R. 9. 18(¢)(5). 
The First National City Bank is a national bank subject to 
‘the Comptroller's regulation, and has held a permit to exercise 
JERSEY powers, issued by the Federal Reserve Board, since 1919 
"(g. A. 228). For many years, the bank has offered its Trust ge- 
partment customers managing agency accounts, in addition to other 
‘crust services. It has not, however, offered such accounts uniess 
“phe customer deposited therein a minimum of $200,000.00 (3.A, 221- 
222). Since the bank had successfully operated commingled funds 


é ICI had been afforded the opportunity to submit its views in 
he proceedings before the Comptroller. 

This format of operation would appear to come within an excep-= 
tion to the Investment Company Act of 1940, 15 U.S.C. 80a-3(c)(3) 
and ensure that the income of the trust was not taxable to it. 26 
U.S.C. 584. 


under the predecessor of Regulation 9 as it existed under the 
aegis of the F.R.B., it expressed interest in the operation of a 
commingled account under the expanded regulation of the Comptrol- 


ler (J.A. 217). After the promulgation of the Comptroller's new 


regulation, however, the S.E.C. took the position that such a 
commingled managing agency account would be required to register 
under the Securities Act of 1933 and the Investment Company Act 
of 1940. The bank then altered its proposed account to conform 
to the basic requirements of the S.E.C. administered Acts. 

These changes altered the operation of the account in several 
ways from the form envisioned by the Comptroller's regulation, 
although these changes in operation are changes of form and not 
of substance. 

1. Section 18(a)(3) of Regulation 9, 12 C.F.R. 9.18(2)(3), 
provides for the operation of a commingled account as a common 
trust fund for funds received by the bank as managing agent under 
an express trust agreement. The account as established does not 
provide for an express trust agreement; rather each customer de- 
posits his funds with the bank together with a broad power of 
agency specifically authorizing the bank to deposit those funds 
in the commingled account and to thus invest and reinvest them 
at its discretion (J.A. 181, 168). 

2. Section 18(b)(12), 12 C.F.R. 9.18(b)(2) provides that 
the bank administering a commingled account shall have the exclu- 
sive management thereof. The account as established is supervised 
by a committee elected annually by the participants. The statute 


requires that no more than three of the five members of that 
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committee may be affiliated with the bank. 15 U.S.C. 80a-10 
” 1 
The committee enters into an agreement with the bank for the) 


| 
agement of the account, which agreement is renewable yearly pon 


the majority vote of the participants in the account and is other- 


wise subject to the conditions imposed upon such an agreement by 
. the Investment Company Act of 1940. 15 U.S.C. 80a-15. In addi- 
tion, the investment policy of the acco, t may be changed Cnny, 
| by a majority vote of the participants. 15 U.S.C. 80a-13. Thus, 
, under the restrictions of the Investment Company Act, the bank 
may not make major changes in the investment policy of the napeet 
” without obtaining a majority vote; as a trustee or as an agent it 


‘could not make major changes of a previously understood policy 


without consent of the principal in any event. Under the Invest- 
ae 
ment Company Act, it 1s possible that the bank might lose a. 


| 
majority on the committee, and the committee might then cancel | 
ithe management agreement, or that the participants might vote 
not to renew the agreement; unless that eventuality comes to 


‘pass, the bank retains exclusive management of the account. 
* {| , 
4 If either of those events were to occur, the legal status of 
‘The account might well be different under the Glass-Steagall Act, 
«and the committee members from the bank might conceivably be re- 
‘quired to resign. That unlikely eventuality is not before this 
Court, however. 


3. Section 18(b)(5), 12 C.F.R. 9.18(b)(5), provides for 
audit by auditors responsible only to the board of directors of 
the bank. The account as established provides for the annual 
approval of the auditors by vote of the participants. 15 U.S.C. 
80a-31. Thus, the Investment Company Act merely adds an addi- 
tional protection to the participants. 

hk. Section 18(b)(13), 12 C.F.R. 9.18(b)(13), forbids the 
issuance of any certificate or other document evidencing a direct 
or indirect interest in a common trust fund. The account as 
established requires the issuance of @ receipt showing the units 
of participation credited to a customer's account. These re- 
ceipts are not negotiable. Thus the requirements of the Securi- 
ties Act and the Investment Company Act merely provide the par~ 
ticipant with a proper receipt. 

Although the above minor changes were made in the operation 
of the account in order to satisfy the S.E.C., the account still 
retained most of the original character envisaged by the Comp- 
troller's regulations and was, of course, approved by the Comp- 
troller. The protections extended to a customer whose money is 
accepted by the account are, by virtue of the subjection of the 
account to the S.E.C. requirements, even greater than they would 
be if solely under the direction of the Comptroller. Some of 
the mechanics of the administration of the account were altered, 
put these alterations are in large measure of form, and are not 
substantive. In order to obtain the advantages of the account, 
a bank customer tenders his funds (between $10,000 and $500,000) 


to the bank together with a broad authorization making the bank 


the customer's managing agent. The authorization specifically 


‘provides for the bank's investment of the customer's funds, | 
itogether with the funds of other customers who have given the 
‘game authorization, through the commingled account. If the 
. | 
‘bank is satisfied that the investment policy of the account jis 
igsuitable for the customer's needs, it accepts his account, and, 
‘as his agent, adds his funds to the commingled account on one of 
‘the specified valuation dates. 8/ The customer may withdraw 
‘from the account on any valuation date, and, because of the. 
‘underlying agency relationship, his interest terminates upon his 
death or incompetency, in which event his funds are withdresn 
from the account and held for his legal representatives. (J.A. 
168 et seq.). | 

- In order to comply with the S.E.C. requirements under the 
‘Securities and Investment Company Acts, the pank registered| the 
‘account under both of those Acts (J.A. 108). In that registra- 
‘tion, the units of participation were registered as the "securi- 

* ties" issued, for purposes of those acts (J.A. 138-139). The” 

in management, supervision, and custody contract required by 


‘the S.E.C., between the bank and the account (J.A. 154-162), 


| 
'8/ ‘The market value of the assets of the fund are computed 
iTegularly so that the net value of each unit of participation 
-« can be established. Each such compution is made on a "valua- 
, tion date in 0 | 


provided that the bank, in its sole discretion, would determine 
all investment questionswhich arose. A separate agreement (JA. 
163-165), provided that: 

participation in the Commingled Account 

will at all times be available at the 

request of appropriate officer of the 

Trust and Investment Division of the 

Bank to persons who have validly appointed 

the bank managing agent pursuant to an 

appropriate authorization for commingling 

of agency accounts * * *. 
(J.A. 163). That agreement further noted that it had (J.A. 

been entered into in view of the Securi- 

ties and Exchange Commission's position 

that the Bank be regarded as statutory 

principal underwriter of the Commingled 

Account. By entering into this agreement, 

the Bank does not concede that it is the 

principal underwriter of the Commingled 

Account. 
The S.E.C.'s requirement that this agreement be executed and 
that the bank be regarded as a statutory underwriter was, pre- 
sumably, to ensure that the bank be liable under the Securities 
Act, 15 U.S.C. 77k, for any misstatement of a material fact in 
the prospectus required for the account. Unlike the tradi- 
tional mutual fund underwriting agreement, however, which is of 
the "best efforts" variety, there is no undertaking by the bank 
to merchandise ¢he account. Rather, the account merely agrees 
to make units of participation available to customers of the 
bank upon the requirement of the appropriate officer. In 


addition, of course, the management agreement specifically 


states (J.A. 161) that when the bank is called upon to give 


advice to its customers concerning the commingled account, it 


will act solely as investement advisor for the customer. 
nous 


As previously noted, after the establishment of the pian of 
the account in this fashion, the bank obtained the approval of 
the necessary federal regulatory agencies. The Comptroller 
approved the operation of the account under 12 C.F.R. 9.18(c)(5). 
(J.A. 229). 9/ The Federal Reserve Board determined that the 


proposed account would not violate Section 32 of the Glass- 


Steagall Act, 12 U.S.C. 78. 12 C.F.R. 218.111. And the S.E.C., 
noting that participants would have the double protection affor- 
ded by the Comptroller and the S.E.C., granted the exemptions 
necessary from the provisions of the Investment Company Act of 


1940 so that the account could operate. Investment Company Act 
Release No. 4538, March 9, 1966.10/ An extensive memorandum of 


Legal Considezetims also was released by the S.E.C..11/ The 


account then went into operation. 


2 The Comptroller’ approval specified that the management fee 
which the bank was to receive could not exceed the fee chareed 
for comparable individual accounts not commingled (J.A. 23) 
that the management fee would be the only fee which the b oe 
could receive. In fact, the fee charged by the bank Saou to 
an average of 1/2 of 1% per annum. 


10/ Set out at Hearings Before a Subcommittee of the Committee 

. On Banking and Currency, United States Senate, SOth Cong., cd 
Sess. on S$. 2704, Collective Investment Funds (hereafter re- 
ferred to as Hearin, s) p- 81.4 This volume was before the dis- 
trict court, and we underst that Citibank will undertake to 
furnish the appropriate number of copies to this court. 


1l/ Hearings, pp. 581-588. 


The mutual fund industry mounted a two-pronged attack upon 
the operation of the account. One action was brought directly 
in this Court (N,A.S v. S-E,C., No. 21,164) by the National 
Association of Securities Dealers (NASD) to review the grant of 
exemption by the S.E.C.. On November 21, 1967, a panel of this 


Court determined that the NASD had no standing to challenge the 


action of the S.E.C., even under that Commission's "party 
aggrieved" review statute. A petition by the NASD for rehearing 
en banc was granted in that case, then that order was revoked, 
the original opinion withdrawn, and the case remanded to the 
original panel. 

The second action, that at bar, was prought by I.C.I. 
against the Comptroller. The suit charged that the Comptroller 
exceeded his authority by approving a plan in violation of the 
Glass-Steagall Act. 

The district court, in a decision now reported at e7h F. 
Supp. 624, held that plaintiffs had standing, relying in large 
part on Baker, Watts & Co. v. Saxon, 261 F. Supp. 247 (D. D.C.), 
affirmed without reaching this point, sub. nom. Port of New 


York Authority v. Baker, Watts & Co., U.S. App. D.C. ’ 


F. 2a 5 and Georgia Association of Independent Insurance 
Agents, Inc. v. Saxon, 260 F. Supp. 802 (N.D. Ga.) [appeal 
pending, C.A. 5, No. 25050]. In addition, it suggested that 


the plaintiffs had standing as "private Attorney Generals" (J.A. 
250) to enforce the provisions of the Glass-Steagall Act. On 
the merits, the district court held that the operation of a 


commingled account was not a fiduciary activity authorized by 
aA = 


12 U.S.C. 92a, both because a managing agency relationship was 
not a "fiduciary" relationship (J.A. 257) and because New! York 
law did not permit competing State banks to commingle atvanns 
agency accounts. (J.A. 258). It then went on to hold that the 
unit of participation in the account was a "security" for purposes 


of the Securities Act of 1933, and that Congress intended) to 


apply the same definition to the Banking Act of 1933, the Glass- 
Steagall Act. (J.A. 261). The court further held that, fn 
approving the interlocking directorship under 12 U.S.C. 78, the — 
Federal Reserve Board had erroneously determined that einen 
of participation were issued by the bank as a "single entity", 

rather than by the account as an entity separate from the bank. 
Therefore, according to the court, the account and bank were in 
violation of that section, as well as 12 U.S.C. 377, 378. (JA. 


269-270). 


Consequently, the court held, the action of the Comptroller 
| 

in promulgating the provisions of Regulation 9 allowing the com- 
| 


mingling of managing agency accounts was beyond his power, 12/ 
and would have to be set aside. The final order was stayed as 
to the bank's commingled account pending appeal. From the order 
entered on that decision (JvA. 289) the Comptroller now prose- 


cutes this appeal (J.A. 289). 


12/ In fact, the court relied on the terms of the plan approved 
by the Comptroller as an exception to the terms of the regulation 
to hold the regulation itself invalid. It is not wholly clear 

how this result was reached. 


STATUTES INVOLVED 


The statutes involved are reproduced, in pertinent par 


in Appendix A, infra. 
STATEMENT OF POINTS 


1. The district court erred in holding that plaintiffs 
' had standing to challenge the determination of the Comptroller. 


2. The district court erred in holding the comusie tes 


6 be 
| 4nvestment account authorized by the Comptrollerfin violation 
| 


of the Glass-Steagall Act and not authorized by the National 
Banking Act. 


SUMMARY OF ARGUMENT 


I. Plaintiffs have no standing to bring this action, 
and the case should thereforey/have been dismissed. It has 
been long established, as recently reaffirmed by the Supreme 
Court, Hardin v. Kentucky Utilities, 390 U.S. 1, that oe 
dinarily a person has no standing to cnallenge the etablish- 
ment of a new competitor, ‘whether he alleges it is "{llegal" 
or not. ‘Tennessee Power Co. v. TVA, 306 U.S. 1183 Alabama 
Power Co. v. Ickes, 302 U.S. 464; Kansas City Power & Light 
Co. v. McKay, 96 U.S. App. D.C. 273, 225 F. 2d 924, certiorari 
denied, 350 U.S. 884; Pennsylvania R.R. Co. v- Dillon, 118 


U.S. App. D.C. 257, 335 F. 2d 292, certiorari denied, 379 
U.S. 945; R.E.A. v. Central Louisiana Electric Co., 354 


F. 24 859 (C.A. 5), certiorari denied, 385 U.S. 815. The 
only exceptions to this rule are instances where (1) 
Congress has, in the passage of the statute of whose vio- 
lation the plaintiff complains, made clear an intention 
to protect plaintiff's class against the threat of compe- 
tition, Hardin v. Kentucky Utilities, 390 U.S. 1, 6, 7; 
or (2) Congress has enacted a "person aggrieved" aid to 
standing statute, F.C.C. v. Sanders Bros. Radio Station, 
309 U.S. 470. Since neither of these exceptions appear 
in this case, the case should have been dismissed for want 


of standing. 


II, While this Court need not reach the point, it is also 


‘clear that the court below erred in its decision on the merits, 
‘which was contrary to the previous determination by the Comptroller, 
ithe Federal Reserve Board, and the S.E.C.. A commingled managing 
agency is clearly a "fiduciary capacity" within the terms of 12 
/U.S.C. 92a, as the Comptroller found. Restatement of Agency 2d 
§ 13, § 148, comment a; I Scott on Trusts (3rd ed.) § 8, p.|73- 
| Since it is a fiduciary capacity, the district court's conclusion 
‘that it was not a "trust" is irrelevant. Further, the recent ac- 
! tion of the New York State Banking Department in granting two 
state banks permission toq@erate identical accounts makes it 
absolutely clear, if it was not so before, that the operation of 
@ commingled account is a fiduciary capacity permitted to New York 
state banks, and thus that all requirements of 12 U.S.C. 928 are 


i 


met. 
The decision of the court below that the operation of a 
commingled account was in violation of the Glass-Steagall Act 
| was dependent upon its determination that the extraordinarily 
- comprehensive definition of "security" found in the Securities 
Act of 1933 must be extracted from that Act and forcibly implanted 
' 4n the Glass-Steagall Act. That transplantation cannot be proper; 
if Congress had desired such a broad definition in Glass-Steagall, 
| 4% would have inserted it. Further, if the court below were 
correct, almost all ordinary fiduciary services of banks would 
be illegal. The commingled account does not violate any owdinary 
reading of the Act, nor does it involve any of the evils which the 
legislative history of the Glass-Steagall Act shows that Congress 
-15- 


intended to correct. The commingled account involves only func- 
tions specifically authorized by statute, and thus cannot be in 
violation of the Glass-Steagall Act. 
I. PLAINTIFFS, WHO CAN POINT NEITHER TO A 

CONGRESSIONAL PURPOSE, IN THE PASSAGE 

OF THE GLASS-STEAGALL ACT, TO RESTRICT 

THE COMPETITION TO WHICH THEY ARE SUB- 

JECT, NOR A STATUTORY AID TO STANDING, 

HAVE NO STANDING TO COMPLAIN OF THE 

COMPTROLLER'S ACTION. 

Pleintiffs are an association of open end mutual funds, 
Snvestment advisors to mutual funds under the terms of 15 U.S.C. 
80a-15, and mutual fund underwriters and purveyors. They seek 
to enjoin a regulation of the Comptroller and action by the 
Comptroller which imposes no burden or duty upon them, but merely 
removes a previous restriction imposed by regulation upon national 
banks. Plaintiffs assert standing solely on the ground that, if 
the Comptroller's ‘regulation is allowed to stand, prospective 
customers of mutual funds may decide that their money could be 
more safely and more cheaply managed by banks. 

The commingled account operated by the bank under the regu- 
lation imposes no initial charge and a lower annual charge than 
most mutual funds, and the operation of the account is subject 
to the safeguards of supervision by the Comptroller as well as 
the S.E.C.- Thus it is quite possible that, as alleged, pros- 


pective customers of plaintiffs might seek the services of banks 


rather than of plaintiffs, who commonly impose a "load" of 8 1/2% 13 


Ce ——————— 


13/ The load is sometimes higher, but the 8 1/2% load "Ss the 
one that most mutual fund investors pay today." Testimony of 
obeC. chairman coher Hearings Before the Committee on 


¢ ¢ 
1659, part 1, p- 27. 


and @ substantial annual charge. This concern on the part of 
plaintiffs for the high profits to be gained through the pur- 
veying of their product without competition 14/, while oe 
standable, is not a sufficient basis upon which to predicate 
standing to bring suit to eliminate the Comptroller's regilation. 
In the absence of the slightest indication that Congress, in the 
passage of the National Bank Act or the Glass-Steagall Act, had 
any thought of protecting mutual fund salesmen, or others of 
their sort, from competition by the national banks, it is plain 
that plaintiffs have no standing to maintain this actions and 
that the action should have been dismissed. 


1. As the Supreme Court has just reaffirmed, Hardin |v. 
Kentucky Utilities, 390 U.8. 1, it is basic that, in the absence 


of a statute expressly intended to protect a plaintiff from com- 


petition, or of a statutory aid to standing, mere competitive 
injury does not give standing to sue’ restrain action by the 
government. E-.g., Alabama Power Co. v. Ickes, 302 U.S. 16) 
Tennessee Power Co. v. TVA, 306 U.S. 118; Edward Hines Trustees 


v. United States, 263 U.S. 143; Kansas City Power & Light |Co. 


14/ Actually, the mutual funds themselves can point to no eco- 
nomic injury. The fund, that is, the investors, have only an 
interest in a pool of assets invested in a portfolio of sécuri- 
ties. Neither the assets, the securities or the investors could 
be injured by the existence of the Commingled Account. The in- 
vestment advisors cannot claim that Regulation 9 creates any new 
competition, since there is nothing at all to prevent a national 
bank from acting as an investment advisor to a mutual fund. To 
the extent that they could be damaged at all, that damage would 
have to stem from the fact that their advisory fees are usually 
based on the total asset value of the fund they advise. If large 
amounts of money flowed into the Commingled Account, thein ad- 
visory fees would be reduced, if one assumed that absent the 
regulation those monies would be invested in the funds they ad- 
vised. This appears an extremely tenuous interest. The real 
plaintiffs hee would seem to be the mutual fund underwriters and 
salesmen who would lose a commission when a prospective customer 
decided that a bank's commingled account was a safer place} for 
his funds. - 17 - | 


v. McKay, 96 U.S. App. D.C. 273, 225 F. ed ge4, certiorari 
denied, 350 U.S. 884; cf. Joint Anti-Fascist Committee v. 
McGrath, 341 U.S. 123, 151-153 (concurring opinion). The 


foundation for this settled principle is not difficult to 
perceive. 

One who seeks, by invocation of the extraordinary power 
of the courts, to alter the policies of the government as they 
have evolved through the interplay of the legislative and exe- 
cutive branches, must, of course, demonstrate good reason for 
the courts to exert their powers to interfere in the functions 
which the Constitution allots to the two other branches of 
government. Since the United States, as sovereign, has ordinari- 
ly not consented to such a suit, e.g., United States v. Sherwood, 
312 U.S. 584, 586-587; Mine Safety Co. v- Forrestal, 326 U.S. 
371; Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682; 
Malone v. Bowdoin, 369 U.S. 643; Dugan v. Rank, 372 U.S. 609; 
Hawaii v. Gardner, 373 U.S. 57, the action normally must be 
brought against ‘the officer of the Executive with power to alter 
the program or policy deemed objectionable. Under a line of cases 
following United States v. Lee, 106 U.S. 196, an individual may 
reach certain actions of government agents if he can show that he 
has a judicially recognized cause of action against those agents 
as individuals and that they may not plead in bar a valid power 
granted them py ithe government. 15/ Associated Industries v. 


a 


15/ If the government agent can plead a valid power in bar, 

‘S actions may’ be reached by the judiciary only to the extent 
that it can be shown that mandamus would lie; i.e., that his 
duties are wholly ministerial, as to which no discretion on his 
part exists. - 18 - 


Ickes, 134 F. 24 694 (C.A. 2), vacated as moot, 320 U.S. 707. 
preliminarily, however, a plaintiff in a suit against an offi- 


cer of the United States must plead that he has a recognized 


cause of action, either as a matter of common law or as a re- 
sult of a statute. If he fails in this, his suit is subject to 
a motion to dismiss. Traditionally, if such a motion SS 


py the government, it assigns lack of "standing" as the ground 


for dismissal. 

The concept of "standing" serves to focus attention | upon 
the status of the plaintiff, in order to ensure ‘that only those 
with a grievance of a sort which is constitutionally recognized 
can bring suit to challenge government action. In addition, 
the government is now so vast, and so many decisions Srejmace 
each day, that there must be some means by which the class of 
persons entitled to bring suit may be limited to those with a 
direct, judicially cognizable, interest in the matter challenged. 
The concept of standing serves this purpose as well. Absent 
such means, any person with time and inclination could ener 
any government action which did not square with his personal pre- 
judices, and the government and the courts would be put to the 
time and expense (and delay) of a trial in each of those cases, 
regardless of whether anyone directly affected objected jto the 
action. The government is sufficiently complex so that any 
plaintiff with imagination can allege some illegality of action 
on the part of some government official, whether or not the 
"silegal" action affects him or whether or not it is ultimately 


found to exist. Such a development would result in an intolerable 
-19- 


purden of cases seeking what would amount to advisory opinions, 
making the courts into a Council of Revision, a concept considered - 
and rejected by the Constitutional Convention. 1 Farrand, The be 
Records of The Federal Convention of 1787 (1911) at 21, 97-98, 
108-11, 138-405; 2 Farrand, op cit, supra, at 73-80. 

The Supreme Court early determined that advisory opinions 
could not be granted upon the request of the Executive or the 
Legislative branches. E-ge> Muskrat v. United States, 2190S. 
346; see Correspondence of the Justices (1793), reprinted in 
Hart & Wechsler, The Federal Courts and the Federal System (1953) » 
at 75-7T- Nor does standing to challenge executive action or- | 
dinarily exist for a taxpayer, e-£s> Frothingham v. Mellon, 262 
U.S. 447, or any other self appointed guardian of the public weal, 
morals or purse. 16/ As the Supreme Court expressed it in Perkins. 
y. Lukens Steel, 310 U.S. 113, 125, "Respondents, to have standing 
in court, must show an injury or threat to a particular right of 
their own, as distinguished from the public interest in the ad- 
ministration of the law.” 

with respect to actions of the government which result in 
increased competition for any particular enterprise, ordinarily 
there can be no standing on the part of that enterprise to com- 


plain, since the accepted norm in our society is a condition of 


free competition. Especially when the government action, as 


16/ Unless he can show that the action violates a section of a 
Statute intended by Congress expressly to benefit members of his 
class or that Congress has granted him standing as 2 representa- 
five of the public. See pp- 23,25, infra. 
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‘there, merely removes a restriction previously placed upon a. 


‘prospective source of competition, the enterprise, without more, 


‘can have no standing to sue to prevent the removal of that re- 

striction, Edward Hines Trustees v. United States, 263 U.S. 143; 
runt & Son v. United States, 281 U.S. 249; cf. Railroad Co. v. 

Ellerman, 105 U.S. 166, 173-174; competition is something which 
most enterprises must face or anticipate as one of the basic 
‘policies of the society-17/ The fact that the government, by 
action which does not directly bear upon any rights of the enter- 
prise, takes action which may make a particular form of competi- 
tion possible, gives that enterprise no rights which it may assert 
against the government, just as a enterprise may not challenge 

‘the establishment of a competitor as a result of an allegedly 
ultra vires loan from a bank. Alabama Power Co. v- Ickes, 302 
U.S. 464; Tennessee Power Co. v-_TVA, 306 U.S. 118, 139-140; 
Joint Anti-Fascist Committee v. McGrath, 341 U.S. 123, 1533 

| Kansas City Power & Light Co. v. McKay, 96 U.S. App. D.C. 2735 

925 PF. 24.92h, certiorari denied, 350 U.S. 884; Texas state 
AFL-CIO v. Kennedy, 117 U.S. App. D.C. 343, 330 F. 24 217, 

- eertiorari denied, 379 U.S. 826; Pennsylvania R-R. Co- v- Dillon, 
118 U.S. App. D.C. 257, 335 F. 2d 292, certiorari denied, sub 

nom, American Hawaiian S.S. Co. v- Dillon, 379 U.S. 945. And, 

| of course, so long as the field in which the enterprise engages 


en nnn nee 
17/. Cf. The Sherman Act, 15 U.S.C. 1, et se€q; the Clayton Act, 
TS U.S.C. 12,et seq. 


is one open to competition, that is, where competition is not 
restricted by statute to a limited number of participants, 18/ 
the fact of new competition is not illegal as to the plaintiff, 
even though the government action in aid of competition or the 
activities of the competitor may be alleged to be in violation 
of a statute. As this Court held in Pennsylvania R.R. Co. v- 


Dillon, 118 U.S. App. D.C. 257, 335 F. 2d 292, 294-295, certiorari : 


denied, sub nom. American Hawaiian $.S. Co. v- United States, 
379 U.S. 945, absent a Congressional aid to standing: 


"mere economic competition made possible 

by governmental action (even if allegedly 
jllegal) does not give standing to sue in 
the courts to restrain such action. Tennes- 
see Electric Power Co. v. Tennessee Valley 
Authority, 306 U.S. 118, 59 S. Ct. 366, 83 
L. Ed., 543 (2939) 3 Alabama Power Co. v. 
Ickes, 302 U.S. 464, 58 S. Ct. 300, 82 L. 
Ed. 374 (1938); Kansas City Power & Light 
Co. v. McKay, 96 U.S. App. D.C. 273, 22 


F. 2d 924, certiorari denied, 350 U.S. eu, 
76 S. Ct. 137, 100 L. Ed. 780 (1955)" Texas 
State AFL-CIO v. Kennedy, 117 U.S. APP 
D.C. 343, 345, 330 F. 2d 217, 219 (1964). 


See also R.E.A. 'v- Central Louisiana Electric Co., 354 F. 2d 
859, 863 (C.A. 5), certiorari denied, 385 U.S. 815. 

2. As previously noted, there are, of course, two exceptions 
to the rule that one has no standing to complain of government 
action which merely allows prospective competitors to enter the 
field. Both exceptions are creatures of statute. Neither, 
however, is of any assistance to appellees here. 


eee re 


18/ See pp. 25, 26, infra for a discussion of standing granted 
by such a statute. 


| 


| 


a. First, and most prominent in the development of the 


law of standing, is the statutory aid to standing. By the use 
of the so-called “person aggrieved" 19/ statutes, Congress has 
conferred upon any person aggrieved the right to challenge’ the 
determinations made by some administrative agencies. F.C.C 


v. Sanders Bros. Radio Station, 309 U.S. 4703 Seripps-Howerd 
Radio v- F.C.C., 316 U.S. 4. Those persons, however, are granted 
standing only as "representatives of the public interest", Id. 

at 14. As the Second Circuit noted, in Associated Industries 

v. Ickes, 134 F. 2d 694, 704-705 (C.A. 2), vacated as moot, 320 
U.S. 707: | 


Wnile Congress can constitutionally authorize 

no one, in the absence of an actual justici- 
able controversy, to bring a suit for the judi- | 
cial determination either of the constitutionali- 
ty of a statute or the scope of powers conferred 
by statute upon government offices, it can con-' 
stitutionally authorize one of its own officials, 
such as the Attorney General, to bring a pro~ | 
ceeding to prevent another official from acting, 
in violation of his statutory powers, for then | 
an actual controversy exists, and the Attorney | 
General can properly be vested with authority, | 

in such a controversy, to vindicate the interest 
of the public or the government. Instead of 
designating the Attorney General, or some other) 
public officer, to bring such proceedings, Con- 
gress can constitutionally enact a statute con-' 
ferring on any non-official person, or on a 7a 
designated group of non-official persons, authority 
to bring a suit to prevent action by an officer 

in violation of his statutory powers; for then 

gn like manner there is an actual controversy > | 


ee 


19/ See, e-g-, as this Court pointed out in Kansas City,| supra, 
5 F. 2d at 932, "Section 9 of the Securities Act (15 est 771) 
tany poe aggrieved': Section 402(b)(2) of the Communication 
Act (46 U.S.C.A. 402), ‘persons aggrieved or whose interests 

are adversely affected'; Section 1006 of the Civil Aeronautics 
Act (49 U.S.C. 646), 'person disclosing a substantial interest 

in such order'". | 


Osi 


and there is nothing constitutionally pro- 
hibiting Congress from empowering any per- 
son, official or not, to institute a pro- 
ceeding involving such controversy, even 

if the sole purpose is to vindicate the 
public interest. Such persons, 80 authorized, 

. are, so to speak, Draven’ Attorney Generals. 
% * % 


Although one threatened with financial loss 
through increased competition resulting from 
unlawful action of an official cannot, solely 


on that account, make the proper showing to 

maintain a suit against the official, absent 

such @ statute, yet the "persons aggrieved" 

statute gives the needed authority to do so 

to one who comes within that description. 
Under such a "person aggrieved" statute, it appears that a per- 
son who can demonstrate sufficient competitive injury in dct, 
can challenge the action of the government agency making the 
competition possible, even though he could not do so absent 
the grant of standing by Congress. F.C.C. v. N.B.Co, 319 U.S. 
239; Scripps-Howard Radio v- F.C.C., 316 U.S. 4; F.C.C. V- 
Sanders Bros. Radio Station, 309 U.S. 470; American Trucking 
Ass'ns. v. United States, 364 U.S. 1; National Motor Freight 
Ass'n v. United States, 372 U.S. 223. See also Chicago Junc- 
tion Case, 264 U.S. 258, 267. 

Congress, ' however, has never seen fit to enact a "person 
aggrieved" aid to standing statute for those challenging the 
actions of the Comptroller. Consequently, plaintiffs here 
cannot claim status as private attorneys general, 20/ and this 
exception to the usual rule (that the mere fact that competition 


may be increased through action of the government is nova suffi- 


cient ground upon which to predicate standing) is not applicable. 


ee 


20/ The district court apparently based its holding of standing 
on a "private attorney general" theory (J.A. 250). 
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b. The second exception to the general rule is that compe- 
| titive injury may be a sufficient ground upon which to base 
| standing if plaintiff is alleging the violation of a statute 
| clearly enacted for the purpose of protecting it, or the class 
to which it belongs, against competitive injury. In this res- 
| pect, the Supreme Court, in Hardin v. Kentucky Utilities, 390 U.S. 
' 1, has only recently held that when the protection of electric power 
/ companies "from TVA competition was almost universally regarded 
| as the primary objective of the limitation" whose violation was 
' asserted, and when the statutory provision involved "does reflect 
| a legislative purpose to protect a competitive interest, the in- 
jured competitor has standing to require compliance with that 
provision." Id. at 6, 7. 


In so doing, of course, the Supreme Court followed the rule 


long followed in this Court; that when a competitive injury is 
alleged as ground for standing, it must first be shown that Congress, 
in passing the act of which violation is complained, specifically 
intended to protect the plaintiff's class against competitive 

injury of this nature before standing can be found. 21/ See, 

e-g-, the distinction of the branch banking cases, where Congress 
intended to guarantee state banks against competition 22/ from 


| 
21/ An earlier case in this line was, e.g., Chicago v. Atchison 


ope and S.F. RY.» 357 U.S. 77, in which the party seeking to 
upho e statute had, if the statute were valid, a monopoly on 


transport services. See also, Frost v. Corporation Commission, | 
278 U.S. 515, where plaintiff, protected by a law ch required 
competitors,in order to obtain a license, to demonstrate public 
necessity for the license, was held to have standing to challenge 
the grant of a license without such a showing; Jaffe, Standing to 
Secure Judicial Review; Private Actions, 75 Harv. L. Rev. 255. 


22/ 12 U.S.C. 36(c)- - 25 - 


national banks except in specified circumstances, pointed out 

in Pennsylvania R.R. Co. v- Dillon, 118 U.S. App. D.C. 257; 

335 F. 2d 292, 297 at n. 6, certiorari denied, sub nom, American 
Hawaiian S.S. Co. v. Dillon, 379 U.S. 945. 

Plaintiffs here cannot assert that they or their class were 
intended by Congress to be protected by the provisions of the 
Glass-Steagall Act they seek to invoke. They have asserted, and 
we have found, nothing whatever in the legislative history of 
thet Act to indicate the slightest concern by Congress for any 
competitive advantage to mutual fund salesmen 23/ or purveyors 
of any other securities. Indeed, Senate Bulkley, one of the 
managers of the bill, noted in debate that the bill did not ex- 
tend to the operation of the securities market. Rather, he stated, 
“The purpose of this bill is to improve the operation of the 
Federal Reserve System and the banks which are members of it. 

* * * our field is to protect the operations of the banking system 
itself, and to protect the depositors and customers of the banks 
so that they shall have the service from national and state 


member banks which they are entitled to expect" 75 Cong. Rec. 


9913-9914. Thus the intent of Congress was to protect the 
national banks from the risks in dealing in securities rather 
than to protect some other class of persons. It is thus plain 
that the statedpurpose of the Act had nothing to do with the 
protection oi the securities industry. Indeed, we find it im- 
possible to see how any person reading the legislative history 


ae Ean EERE eesnestenennenennennrn steam 


23/ Mutual funds were practically unknown at the time of 
passage of the Glass-Steagall See 
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of the portions of the Glass-Steagall Act relied on by plaintiffs 


could conclude that Congress intended to protect investment 


pankers or the securities industry. 24/ Their activites, far 
from being protected, were referred to as, e.g.,"a stench in the 
“ | 
nostrils of the people,” when carried on with bank funds. | 77 
Cong. Rec. 3914. — | 
It remains only to point out that the Administrative Proce- 

dure Act, 5 U.S.C. (Supp. IT) 551 et seqg., did not change the 

law of standing. That Act only grants review to: | 
A person suffering legal wrong because of 
agency action, or adversely affected or 
aggrieved by agency action within the 
meaning of a relevant statute. 


5 U.S.C. (Supp. II) 702. And, as this Court pointed out, 


City Power & Light Co. v. McKay, 96 U.S. App..D.C. 273, 225 F. 2a 
92h, 931-932, certiorari denied, 350 U.S. 884, that patate was 
intended to preserve the rules of standing developed by the 
Supreme Court to that time. Thus no one can claim standing granted 
by the A.P.A.. See also Pennsylvania Railroad Co. v. Dillon, 

118 U.S. App. D.C. 257, 335 F. 2d 292, certiorari denied, Ameri- . 
can Hawaiian S.S. Co. v. Dillon, 379 U.S. 945; Duba v Schuetzle, 


303 F. 24 570, 574 (C.A. 8); Jaffe, Standing to Secure Judicial 
| 
Review; Private Actions, 75 Harv. L. Rev. 255, 287. Cf. United 


States v. Storer Broadcasting Co., 351 U.S. 192, 197. 25/ 
| 


| 
24/ In view of these considerations, the holding by the district 


court (J.-A. 249) that plaintiffs had standing because Congress 
intended, in the Glass-Steagall Act, to protect national banks 
and their depositors from the risks involved in engaging in 
the securities business, is plainly without merit. | 


25/ It is even clearer that the Declaratory Judgment Act "does 
not confer an independent source of jurisdiction upon courts for 
= ES (Cont'd) 
| 


In sum, it is plain that plaintiffs can complain only of a 
possible diminution of their profits as a basis for standing to 
attack the Comptroller's regulation: they can point neither to 
any Congressional intent to protect them in the enactment of the 
Glass-Steagall Act or to any statutory aid to standing. Since 
the statutory requirements which plaintiffs here seek to enforce 
are “in no way concerned with protecting against competitive in- 
jury," Hardin v. Kentucky Utilities, 390 U.S. 1, 6, this action 
clearly should have been dismissed for want of standing. 


25/ (Cont'd) a suit against the government, since relief there- 
under is premised upon the existence of a judicially remediable 
right. E.g., Schilling v. Rogers, 1960, 363 U.S. 666 S 

es, 7 


6 
Powers v. Unite F-10955, 218 F. 2a 828, 829; see, 
Fnderson v. United States, 5 Cir. 1956, 229 F. 2d 675, 677." 

ed States v. —__F. 2d» __» (C.A. 5, No. 24864 , 
decided April 16, 1968) . 


II. THE AUTHORIZATION BY THE COMPTROLIER OF 
THE OPERATION OF THE COMMINGIED ACCOUNT 
IS CLEARLY PERMITTED BY STATUTE. 
While plaintiffs'lack of standing to bring this suit is dis- 
| 
‘positive of the appeal, the district court's decision on the mer- 
'4ts is also clearly wrong. For this additional reason, the 
i ment below cannot stand. 
A. A Commingled Account Is An Appropriate 
Fiduciary Activity For A National Bank 
Located In New York State, Under 12 
U.S.C. 92a. 


12 U.S.C. 92a permits a national bank holding a fiduciary 


‘permit, so far as allowed by the Comptroller and when “not 
» contravention of State or local law", to act in, besides numerous 
~ other specified capacities, "any other fiduciary capacity in which 
i State banks, trust companies, or other corporations which come in- 
to competition with national banks are permitted to act under the’ 
Jaws of the State in which the national bank 1s located.” The 
| district court, although apparently conceding that the duties of 
>» a managing agent were fiduciary in character (J.A. 255-256), 
nevertheless concluded that those duties were somewhat aitferent 
' grom those of a "true trustee" (J.A. 256). Since the relationship 
between the customer and the bank was only one of a managing 
- agency, and not that of trust, the court determined that a 
aging agency relationship does not fall within the traditional 
fiduciary powers as determined in 12 U.S.C. §92a(a). - (JiA. 257). 


If the district court were right in this conclusion, it 


would follow that no national bank could ever act as a managing 
agent. But, as we shall now show, the court's reading of 12 U.S.C. 


urt's premises are certainly not apparent. 


26/ The logical steps in reschine that determination from 
i) | 


92a is wholly unwarranted. Nor is there justification for the 
court's additional conclusion that, under New York law, state 


banks may not establish commingled accounts such as that in issue 


Since 1962, the supervision of the fiduciary activities of 
national banks has been the function of the Comptroller of the 
Currency, who has been given the power to promulgate regulations 
in the carrying out of that function. 12 U.S.C. 92(a)(j). While 
before the Court are the Comptroller's regulations, which allow 
commingled accounts and trust funds for investment purposes, the 
district court nevertheless relied in part upon a 1947 interpreta- 
tive ruling of the F.R.B. that, under the regulations it had pro- 
mulgated, a common trust fund operated for investment purposes 
would be improper. 12 C.F.R. 206. 102 (1959 Rev.). While, in 
all events, the Board's construction of its regulations -- being 
superseded by the Comptroller's regulations -- is of doubtful 
present relevance, it should be noted that, at the time of trans- 
fer of its supervisory role to the Comptroller in 1962, the Board 
was considering altering its regulations to allow commingled ac- 
counts of the character of that at bar. When asked about this in 
1965, William McChesney Martin, Jr., Chairman of the Bank of Gov- 
ernors of the Federal Reserve System, testified: 
It was under consideration, Mr. Chairman, 

by the Board when the transfer was made. We 

had been discussing the pros and cons for [sic] 

4t for a long time but we had not come to the 

conclusion that this was a desirable thing at 

the time the transfer was made. 


It was not that we were opposed to it. 
- 30 - 


Hearings on H. R. 8499, H. R. 9410 Before the Subcommittee on 
> (Commerce and Finance of the House Committee on Interstate id 
% Foreign Commerce, 88th Cong., 2d Sess., p. 108 (1965). | 
With respect to the Comptroller's Sn even apart 
* from the principle that deference should be given to the interpre- 
* tation of a statute by the agency charged with its administration 
| (Unemployment Comm'n v. ae 329 U.S. 143, 153; Udall v. Tall- 
‘man, 380 U.S. 1, 16-17), it is clear that a managing agency 


a 
‘relationship is a proper fiduciary function. It is well estab- 


il4shed that any true agency relationship is a fiduciary one, Re- 


statement of Agency 2d § 13, § 14B, comment a; I Scott on ta 
» 307 
| (3rd ed.) § 8, p. 73. And the Comptroller, the F.R.B. and the 


A. S.E.C. have all recognized that a managing agency is a proper 
‘fiduciary function for a bank. 


The district court's apparent holding that the term "fiduci—- 

‘ary" in the statute is necessarily equivalent to "trust" is wholly 
without support. Indeed, the statute itself provides that national 
, banks may act as e.g., trustee, executor, administrator, etstres 


M. assignee, receiver “or in any other fiduciary capacity" in which 


2g Plaintiffs asserted below that since the powers granted under 

* Fhe fiduciary powers statute were assertedly unchanged when! the 

| statute was reenacted in order to give supervisory power to 
‘Comptroller, Congress must have meant to freeze the scope o. 
ciary powers as they had been interpreted by the Board. Suc 

»| contention, if renewed, is frivolous. N.L.R.B. v. Seven-Up| Bottl- 

. ing Co., 344 U.S. 34h, 354. 


28/ Authorized by 12 U.S.C. 92a(Jj). 


"| 29/ See also, Inland Waterways Corp. v. Young, 309 U.S. 517, 5eu., 
4 | 
30/ Hearings, pp. 582, 586. 


31/ Hearings, p- 86. 


competitive corporations are permitted to act. Obviously, "any 
other fiduciary capacity" cannot properly be read to mean “any 
other fiduciary capacity so long as it is that of trustee". 

As early as 1921, the Federal Reserve Board held that a bank 
could act as a transfer agent, since that involved a fiduciary re- 
Jationship within the meaning of the predecessor of Section 92a. 
1921 Fed. Reserve Bull. 545. At least since 1930, national banks 
have, with the approval of the banking agencies, utilized managing 
agency agreements to manage accounts for individual customers (J.A. 
214). And by 1934, both the Federal Reserve Bank and the Comptrol- 
ler had formally held that a managing agency to purchase common 
stock for a customer was permissible, 1934 Fed. Reserve Bull. 609. 
Indeed, in 1935, Congress amended the predecessor of 12 U.S.C. 24 


Seventh to provide (as the Section does now) that, in the case of 


a national bank, 

The business of dealing in securities and stock 

by the association shall be limited to purchas- 

ing and selling such securities and stock with- 

out recourse, solely upon the order, and for the 

account of customers, and in no case for its own 

account, * * *. 
The clause had previously specified "snvestment securities” rather 
than "securities and stocks." As the Senate Report put it, that 
amendment “merely clarifies [12 U.S.C. 24 Seventh] so as to pro- 
yide that national banks (and consequently member banks) may not 
puy and sell stocks for their own account." S. Rept. 1007, 74th 
Cong., ist Sess., p- 17. The House Report stated that the amend- 
ment would "make’ it clear that national banks and other member 
banks may purchase and sell stocks for the account of their cus- 


- 


tomers but not for their own accounts" H. R. Rept. 742, 74th Cong.;, 
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ist Sess., p. 18. The amendment was regarded as a technical one, 
to ensure that the law conformed to previous rulings of the Comp- 
“troller and the F.R.B.. Twenty Second Annual Report of the Board 
of Governors of the Federal Reserve System (1935), p. 56. 
- | Thus it is clear that Congress envisioned the use of the 
Mnanaging agency device by a bank under its fiduclary powers. In- 
deed, the "leading authority on the law of trusts" cited by the 
district court (J.A. 256), states, only a few paragraphs further on 
Krom the statement quoted in the opinion below (J.A. 256), in discuss- 
ing powers of trust companies and banks, 
The institution may undertake a managing 

agency as it is called. In this case it as- 

sumes such further duties as may be agreed upon 

between it and the customer. These duties in- 

volve some degree of active management. 


eee EE 


A trust institution may undertake further duties 
as attorney-in-fact. The extent of its duties 
depends upon the terms of the power of attorney 
executed by the customer. It may undertake, for 
example, the entire management of investments for 
a customer, making and changing investments on 
its own responsibility, without specific direc- 
tions from the customer. 


I Scott on Tousts (4a ed.) § 8.1, pp. 80-81. Moreover, an agent 
holding title to and power to deal with his principal's property, 
as here, is a trustee by operation of law, a fiduciary capacity 
even under the district court's view. Restatement of Agency 24, 
§ 14B, § 423 comment a, § 425 comment a. 
. In short, a managing agency is a true fiduciary retationsnin: 
ne fact that the agent here is expressly authorized to commingle 
the funds of his principals certeinly makes this no less so. 


Brown v. Christman, 75 U.S.App. D. C. 203, 126 F. 2d 625. See also, 


e.g-, Restatement of Agency, 2d, § 13; Restatement of Trusts, ed, 
§ 179 comment f; III Scott on Trusts, (3rd ed.) § 227.9; Brooklyn 
Trust Co. v. Corwin, 5 F. Supp. 287, 289 (E.D.N.Y). Cf. Boss v. 

Hardee, 70 U.S.App.D.C. 50, 103 F. 24 751, 755-756. 


2. New York Banks Are Permitted To Establish Commingiled 
Managing Agency Accounts. 


The district court was equally in error as to its analysis 


of New York law.” Its holding that New York banks are not per- 


mitted to act as managing agents for commingled accounts was based 
on Section 100c of ‘the New York Banking Law, which specifically 
permits commingling of certain types of trust funds, but does not 
mention managing agency accounts (J.A. 258). Section 100c, how- 
ever, merely authorizes commingling in certain cases where the in- 
strument of trust does not authorize commingling. The fact is, 
nevertheless, that’! Section 100 of the Banking Law grants State 
panks authority "to act as attorney in fact or agent of any person 
* * * for any lawful purpose" (Subdivision 1), and empowers such 
a bank to 


take, accept and execute any and all such trusts, 
duties and powers of whatever nature or descrip- 
tion conferred upon or entrusted or committed to 
it by any person * * * and to receive, take, man-: 
age, hold and dispose of according to the terms” 
of such trust, duty or power, any property-~ * hal 
which may be the subject of any such trust, duty 
or power. ; 


(Subdivision 5). Under the terms of that section, collective ac- 
counts and trust funds have for years been maintained when author- 


ized by the goverrimg instrument, without regard to the restrictions 


a 


Z/ Passing the question of whether, as plaintiffs seem to assert, 
& mutual fund may be one of “the other corporations which come in- 
to competition with national panks", we restrict ourselves to the 
4ssue of whether a New York State bank is permitted under State law 
to operate a commingled account. 
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of section 100c (J.A. 222-223). These are calied "contract" 
a funds (J.A. 223). This practice is, of course, in accord with 

*| the general rule that trusts may be commingled without statutory 

: authority if the governing instrument allows. Restatement of 

.| Trusts, 24, § 179 comment f; III Scott on Trusts (3rd Ed.) § 227.9. 
*| And such commingling of contract funds is clearly proper under 
Section 100. Brooklyn Trust Co. v. Corwin, 5 F. Supp. 287, 289 
(E.D.N.Y.). 


If there could have been any question as to the propriety of 


_ commingled managing agency accounts. when the commingling 4s auth- 
‘orized by the principals, it has been removed since the date of 

“decision by the district court. Prior to the decision below, the 
"New York State Banking Department had stated publically that oo 
‘was nothing in New York law to prevent state banks from organizing 
‘collective investment funds of the sort at bar. New York Times, 

s ‘August 27, 1965, p. 36, col. 3. Since the decision below, that 
*Department has rendered two formal opinions, to counsel for Manu- 
facturers Hanover Trust Co., and to counsel for the Bank of New 
\York, approving commingled investment accounts almost identical 
to that at bar. (Those opinions are attachedss appendix B.) 
“Those formal opinions state unequivocally that each bank "nay 
“establish and operate the proposed Collective Investment Management 
»Account in the exercise of the fiduciary powers conferred upon New 
“York trust companies by Section 100 of the Banking Law * * #" 

"(pp. B3, BB , infra). ! 

, Thus it is quite plain that Citibank is authorized to operate 
“che Commingled Account under the terms of 12 U.S.C. 92a since the 
operation would be in a fiduciary capacity in which state banks are 
permitted to act. 


3/7. if desired, we are prepared to furnish the Court with certified 


copies of those documents . - 35 - 


B. ‘The Commingled Account Is Not In Violation of 
The Requirements Of The Glass-Steagall Act. 


We have already established that the account is a fiduciary 
activity authorized under 12 U.S.C. 92a. We now establish that 
the district court was in error when it determined that the opera- 
tion of the account violated several sections of the Glass-Steagall 
Act. 

Sections 16, 20, 21 and 32 of the Glass-Steagall Act regulate 
the manner in which banks can deal in and with "securities." The 
district court, applying the comprehensive definition of "security" 
contained in the Securities Act of 1933 to the Glass-Steagall Act, 
which contains no definition of the term, held that the bank was 
in violation of each of those sections. The short of the matter 
is that the Securities Act definition cannot be applied to the 
Glass-Steagall Act, which has an entirely different purpose, with- 
out making illegal many clearly proper banking functions. The 
bank is merely doing for many principals what it is clearly auth- 
orized to do for one principal; the "public" aspects of this ac- 


count cannot make the receipt issued any more & "security" than 


the receipt issued for an account for a single principal. 


1. Background. 
The Glass-Steagall Act, 48 Stat. 162, enacted 4n 1933 as a 


result of the stock market crash commencing in 1929 and the tre- 
mendous number of bank failures which had occurred during the 
twenties and early thirties, was 4ntended to ensure that the com- 
mercial banking system and the safety of deposits therein were 
not endangered by the speculative practices, through the use by 
the securities industry of bank funds, which had led to the 
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collapse. E.g., S. Rept. No. 77, 73rd Cong., 1st Sess., p, 9. 
' These speculative practices had, in substantial part, been car- 
| pled on through the "securities affiliates" of the banks. I4., 
| at 9-10. These securities affiliates were organized because of 
the common law prohibition against the investment by a bank of 
' 4te own funds in common stocks, and were designed to be solely 
controlled by the bank with which they were affiltated. Through 
the medium of bank loans to the affiliate secured by the securities 
held by the affiliate, or by bank credit to the affiliate, these 
organizations utilized the moneys held by the bank to "devote 
themselves in many cases to perilous underwriting operations, 
stock speculation, and maintaining a market for the banks '' own 
stock * * *," 4 Id. at 10. The underwriting in which the af- 
filiates engaged was the so called "firm-commitment" or wholesale 
underwriting, see I Loss, Securities Regulation 2d ed., pp. 159- 
171, in which the risk of loss rested on the affiliate. They 
were described as, 
Wholesalers of security issues, purchasing 
entire offerings or participating in purchase 
and banking groups which acquire whole issues 


of securities from governmental bodies or cor- 
porations. 


Hearings Pursuant to S. Res. 71 Before a Subcommittee of the Sen- 


ate Committee on Banking and Currency, 71st Cong., 3rd Sess. 
(hereinafter S. Res. 71 Hearings), Appendix p. 6. In short, the 


4/ In several instances in which the affiliates, on credit from 

e associated bank, had engaged in market activities in support 
of the price of the stock of the parent bank, rather spectacular 
collapses resulted. 
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affiliates undertook, for their own account as principals, opera- 
tions in the securities markets which were highly speculative <-- 
by engaging in high leverage short-term transactions, by utdlizing 
the bank's money to engage in "market support” operations for dub- 
fous stocks and other securities held by them, or simply by making 
high risk investments. See 1920 Report of the Comptroller of the 


Currency, S. Res. 71 Hearings, pp. 1067-1068, reprinted in part in 
the opinion below (J.A. 266-267). 


Because of the high risk (and commensurately high possible 
gain) involved in the affiliate's acting as principal in these 
transactions, the inherent conflict of interest sometimes resulted 
in an abuse of the relation between customer and banker. E.g., 77 
Cong. Rec. 3907, 4028. The correspondent relationship between 
small and large banks was, as well, abused in a number of instances 
through the activities of the affiliates. Customers of small cor- 
respondent banks who sought information as to securities, as well 
as the managers of trust or managing agency accounts of those small 
banks and the customers and accounts of the large bank itself, were 
directed to rely on’ the supposed investment expertise of the per- 
Bonnell of the securities affiliate of the large bank. For each 
sale, however, the affiliate was tempted to make a handsome under- 
writing profit or profit by unloading a security owned by it. The 
prospect of these speculative profits too often resulted in recom- 
mendations which were unsound, and the resultant wide distribution 
of highly dubious securities. S. Res. 71 Hearings, pp. 19-20; Re- 
marks of Senator Bulkley, 75 Cong. Rec. 9909, 9910, 9912. Debt 
securities, of course, could be, and were, Sold by the securities 
affiliate directly to the correspondent banks and to the affiliate 

Sou 


‘bank, the officers of the bank and the affiliate frequently being 
more interested in the profit to be garnered by underwriting than 
| 4n the soundness of the security. | 
Another evil to be dealt with resulted from the existence of 
the "private bankers," which operated as partnerships and were, in 
‘many instances, unregulated by the States or by the Federal govern- | 
ment. These houses were not restricted as to the investment of 
their own funds, and consequently could deal in stocks as well as 
i debt securities. Further, they could operate in competi tadn with 
commercial banks, accepting deposits and other accounts. Stated 
| otherwise, these private bankers could engage, as partnerships, 
'/4n all the activities for which commercial bankers were required 
| to utilize investment affiliates, and thus were equally dangerous 
. to the banking system. Indeed, the possibility of conflict of 
' 4nterest was even more direct, since both the banking and sale 
' functions were combined in one organization. 
2. The Act. 
The Glass-Steagall Act has four sections here relevant. Sec- 
tion 20 (12 U.S.C. 377) provides that no member bank of the Federal 
Reserve System shall be "affiliated" with any organization "engaged 
| principally in the issue, flotation, underwriting, public sale, or 
. distribution at wholesale or retail * * * of stocks, ponds, deben- 


tures, notes, or other securities * * * " 


Section 21 (12 U.S.C. 378) makes it unlawful for any organiza- 


tion or person "engaged in the business of issuing, underwriting, 
» selling, or distributing, at wholesale or retail, * * * stocks, 
bonds, debentures, notes, or other securities, to engage at the 
same time to any extent whatever in the business of receiving 
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deposits * * *", subject to a provision allowing banks to deal in 
investment securities to the extent provided by 12 U.S.C. 24 Seventh. ~ 


Section 32 (12 U.S.C. 78), provides that no officer, director, i 


employee, partner or member of any organization primarily engaged 
4n the issue, flotation, underwriting, public sale or distribution 
of stocks, bonds, or other similar securities, shall serve at the 
same time as an officer, director, or employee of a member bank of 
the Federal Reserve System, except when the Federal Reserve Board 
allows such service by general regulation in situations when in the 
judgment of the Board such service would not “unduly influence the 
investment policies of such member bank or the advice it gives its 
customers regarding investments." 

Section 16, as here relevant 12 U.S.C. 24 Seventh, amended and 
reenacted the portion of the McFadden Act of 1927, 4h Stat. 1226, 
allowing a national bank to buy and sell investment securities with- ~ 
out recourse solely on the order of, and for the account of, its 
customers, and not for its own account. In 1935, Section 16 was 
amended to make this authorization apply to "securities and stock" 
rather than to “investment securities." Section 308 of the Banking 
Act of 1935, 49 Stat. 709. This was understood to be a technical 
amendment, and merely codified rulings by the F.R.B. and the Com- 
troller that purchase and sale of stock by a bank for the account 
of a customer was lawful under the Glass-Steagall Act. 1934 Fed. 
Reserve Bull. 609. See pp. 32-33, Supra. 

Thi, Section 20 was designed to require the break-up of the 
securities affiliates, Section 21 to force the private banks out 
of either the banking or investment banking fields, and Section 32 
to ensure that no person with a financial interest in selling 
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| securities could serve in a position where he might influence a 

| pank's purchase of securities for itself or for its customers. 
Section 16 was intended to confine the securities dealings of the 
 panks within traditional bounds of agency. See S. Rept. 77, 73rd 


Cong., 1st Sess., pp. 16-18; H.R. Rept. No. 150, 73rd Cong., 1st 


Sess., pp. 204. 


3. The Account Does Not Issue Securities Within The 
Meani of The Giass-oteagall Act. TT 


ae heretofore noted, the district court based its conclusion 
that the commingled account violates the Glass-Steagall Act upon 
the dual premises (1) that the "mits of participation" issued by 
the commingled account constituted "securities" within the meaning 
of the definition of that term in the Securities Act of 1933, 15 
U.S.C. 77d, and (2) that that definition was intended by Congress 
to be applied for the purposes of the Glass-Steagall Act. | There 
4s no need to consider the validity of the first of these premises 
since, manifestly, the second premise will not withstand analysis. 

The definition of "security" in the Securities Act, 15 U.S.C. 
77>, includes “any note, * * *, bond, * * *#, evidence of indebted- 
ness, certificate of 4nterest or participation in any profit shar- 


ing agreement, * * *, investment contract, * * *." It well 


EE 


6/ There is, 
ass-Steagall Act, 
have included one if it was 
all, clearly did not think 
"security" in the Securities Act was 80 obvious 
understood without being spelled out. 


may be that, as the S.E.C. has concluded (see p. 6 5 supra), 

the units of participation here are securities for the purpose 

of that act, since they fall arguably within two of the above 
clauses; and those definitions are to be broadly construed for 
the purposes of that Act. Cf. S.E.C. v- W. J. Howey Co., 328 U.S. 
293. But, on the other hand, many of the anstruments of trust, 
the passbooks, the agency agreements, and the other necessary 
indicia of fiduciary relationships utilized by 211 banks equally 
fall within the definition of "security" in the Securities Act. 


A passbook for example, 4s clearly an "evidence of 4ndebtedness ", 


and an instrument of trust may be an 4nvestment contract, as may 


be an agency agreement, for Securities Act purposes. These in- 
terests are not required to be registered because issued by @ 
pank, 15 U.S.C. rac (a)(2) or because of the private offering 
exemption, 15 U.S.C. 774(2); but they appear nonetheless to be 
securities within the meaning of the terms in that Act as the 


S.E.C. has construed them. 


37/ Certificate of interest, etc., and 4nvestment contracts. 


To be sure, such indicia of interest as passbooks and in- 


dividual managing agency agreements are not generally thought of 
as securities. But this is not because they are not deemed to 
fall within the définition of security in the Securities Act 
but, rather, because (even if securities) they need not be registered 
because of the exemptions in 15 U.S.C. 77c(a)(2) and 77d(2). In 
common parlance there is a tendency to equate "security" with 
the registration requirement, with the result that the sale of 
one grove of orange trees with an upkeep contract (not required 
to be registered) would not strike the ordinary lawyer ag a 
"security", while the sale of many such groves would be recog- 
nized as coming within the ambit of the Act. W. J. Howey Co., 
supra. The fact is, however, that whether such a sale involves 
"security" (as distinguished from whether registration is required) 
does not depend on the number of offerees, or the nature of the 
offeror. For, as the Supreme Court has just recently noted 
again, the Securities Act and the Securities Exchange Act are 
remedial legislation, and terms therein should be construed 
broadly in order to effectuate the Congressional purpose. 
Tcherepin v. Knight, 389 U.S. 382. In that case, the court heid 
that withdrawable shares of a savings and loan association were 
"securities" within the meaning of those acts. See also S.E.C. 
v. Variable Annuity Co., 359 U.S. 65; Prudential Ins. Co. v. 
S.E.C., 326 F. 2d 383 (C.A. 3), holding variable annuity in- 
surance certificates to be "securities" within the 1933 and 

1940 acts. | 
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Plainly, the extensive definition of "security" in the 
Securities Act of 1933 cannot be imported to the Glass-Steagall 
Act as the district court sought to do. If it were, many savings 
- and loan associations would be operating in violation of the 
criminal provisions of Section 21 of that act, as Citibank has 
here been found to be. If the definition were the same, the 
bank which had accepted stock or bonds as security for a loan 
would be in violation of the criminal provisior® of Section 21 if 
the loan were defaulted and the security had to be sold. Cf. 
S-E.C. v- Guild Films Co., 279 F. 2d 485 (C.A. 2), certiorari 
denied, 364 U.S. 819. Further, it would be illegal under Section 
32 for an officer or director of & savings and loan institution 38/ 
or an insurance company offering variable amnuities to serve as 
director of a bank! Moreover, since most indicia of fiduciary 
relationship are "securities" under the Securities Act, the 
reading of the Glass-Steagall Act adopted by the district court 
would make any bank which accepted deposits and issued passbooks 


therefor guilty of a violation of Section 21, and every bank 


with a trust department in violation of either Section 20 or 
21, depending on whether the trust was thought to be a separate 
entity. Congress clearly intended no such absurd result. 

For the purposes of the Glass-Steagall Act, therefore, the 
term "security" cannot be interpreted in the same fashion as for 
the purposes of the Securities Act. Rather, it must be read to 
make the enforcement of Glass-Steagall conform to the intent of 
Congress. That intent clearly does not bar the operation of the 


account. 
a ae 
38/ Cf., 12 C.F.R. 212.2, mn 3(c), p- 243. 
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Most obviously, of course, the operation of the account 
involves none of the possible evils sought to be corrected by 
Congress. The account serves as an investment device neither 
for the bank nor for its shareholders. The bank itself is pro- 
hibited from participating in the account, 12 C.F.R. 9.18(b) (8) (1). 
The account may not underwrite securities, lend or borrow money. 
Nor may the account invest its funds in stock or obligations of 
the bank. 12 C.F.R. 9.12(a)(c). There can be no self dealing 
by the bank by selling the account the "investment securities" 
it is permitted by law to underwrite or deal in. 15 U.S.C. 80a- 
10(f£), 17 (a), 17(4); 12 C.F.R. 9.12(a). The only profit which 
the bank can make out of the operation of the account is its 
advisor's fee. 39/ | 

Moreover, the operation of this account, so long as the 
account is controlled by the bank, 40/ is, as noted by the Board, 
merely an extension of traditional fiduciary functions performed 
3y/ There are, of course, always the possibilities for conflict 


of interest which inhere in the operation of a trust department 
by any commercial bank; e.g., the account (or trust fund) might 


invest in the securities of a large customer of the bank which 
needed money, thus furnishing the funds for repayment of the 

loan. The opportunities for this kind of conflict, however, are 

no greater in one case than in the other, and Congress long ago. 
made the decision to allow the merger of trust and commercial 
functions under the supervision of the F.R.B. (now the Comptroller). 


4o/ If the participants later vote to end the majority control 

by the bank personnel on the board, then the question ceases to 

be one of a possible violation of Section 21, and becomes one 

of the violation of Section 20. There is no such violation because 
the required affiliation within the terms of 12 U.S.C. 221la does 
not exist. If the bank did lose control, however, the grant by 

the F.R.B. of an exemption to Section 32 would no longer be 
applicable, 12 C.F.R. 218.111, and the question would be moot. 


hoe 


by banks. 41/ Legal Memorandum of Federal Reserve Board, F.R. 
Doc. 65-10741, set out at Hearings, 581, 586. For the board noted 
that, Lbid.: 

Therecan be no question of the authority of a 
national bank to handle investments in securi- 
ties as agents on behalf of customers. Para- 
raph Seventh of Section 5136, Revised Statutes 
12 U.S.C. 24) specifically authorizes such ac- 
tivity, while dealing in or underwriting securi- 
ties, wherethe bank acts as & principal for pro- 


fit, rather than agent for a fee or commission, 
is strictly limited by statute. 


Both as a practical matter and as a matter of functions the only 
difference between this account and a traditional managing agency 
account is that there are a number of principals rather than 
merely one. But that can make no difference to the issue or whe- 
ther Congress thought of these functions as improper under Glass- 
Steagail, any more than there could be a distinction between @ 
single and joint savings account for Glass-Steagall purposes, or, 
indeed, between individual and commingled trust funds. Inasmuch 
as the functions of the bank here appear to be clearly proper 

and within the contemplation of Congress, the 

indicia of fiduciary relationship here cannot be "securities" 


within the Glass-Steagall Act, and there is no need to go further 


to determine whether the handling of these indicia violates 


e FVR.Be>: earings, p- 3 n° e a4 
In its view, units of participatio "securities 
based upon its previous holdings 

ties for Section 32 purposes. Because 

a single entity for all practical purposes 

there was no violation of Section 32. In 

relationship of bank and customer is quite differ 

mutual fund and investor. The bank has accepted all the fiduciary 
responsibilities toward each customer of an agent with title to his 
principal's goods, which amount to those of a trustee, see pp- 32, 33,8 
supra. A mutual fund, as the other had, has merely the duty toward 
the Investor implied by contract, as the court below found (J.A. 238) 
For this reason, when units of participation are issued by a bank, &% 
they are here, the activity carried on is clearly one approved by 
Congress, and the "mits" are merely a formal recognition of the 
agency relationship and not Sees for Glass-Steagall purposes. 
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In sum, the commingled account, approved by the Comptroller, 
the Federal Reserve Board and the S.E.C., 1s not akin to any of 
‘the evils at which the Glass-Steagall Act was directed, and its 
* establishment appears to be entirely in the public interest, as 
the responsible agencies have noted.“ The end of the matter is 
.'that Congress specifically thought these functions proper, ds it 
~ demonstrated in amending 12 U.S.C. 24 Seventh in 1935, and by re- 
" enacting the fiduciary powers section as 12 U.S.C. 92a in 1962 
«after a long history of managing agency accounts being offered 
‘by banks under those powers; therefore, the term "securities" in 
” the Glass-Steagall Act should not be stretched to reach Ghellaccounts 
so long a8 the account is operated as a fiduciary service of the 
bank. 
CONCLUSION 


For the above stated reasons, the decision below should be 


“ reversed. 
Respectfully submitted, 
EDWIN L. WEISL, Jr., 
Assistant Attorney General, 


DAVID G@. BRESS, 
United States Attorney, 


ALAN S. ROSENTHAL, 
ROBERT C, McDIARMID, 


Attorneys H 
De artment of Justice, 
Washington, D.C. 20530. 
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*4o/ It seems doubtful that both of these disparate sections 
» Gould be violated by the same actions of the bank. 


’ 43/ The FDIC, as well, has recognized that the commingled 
Account is in the public interest. Hearings, p. 25. 
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APPENDIX A 
STATUTES INVOLVED 


12 U.S.C. 92a provides in pertinent part: 


§ 92a. Trust Powers. 


(a) Authority of Comptroller of the Currency. 


The Comptroller of the Currency shall be auth- 
orized and empowered to grant by special permit to 
national banks applying therefor, when not in con- 
travention of State or local law, the right to act 
as trustee, executor, administrator, registrar of 
stocks and bonds, guardian of estates, assignee, 
receiver, committee of estates of lunatics, or in 
any other fiduciary capacity in which State banks, 
trust companies, or other corporations which come 
into competition with national banks are permitted 
to act under the laws of the State in which the 
national bank is located. 


(>) Grant and exercise of powers deemed not 
4n contravention of State or local law. 


Whenever the laws of such State authorize or 
permit the exercise of any or all of the foregoing 
powers by State banks, trust companies, or other 
corporations which compete with national banks, 
the granting to and the exercise of such powers by 
national banks shall not be deemed to be in contra- 
vention of State or local law within the meaning of 
this section. 

J * * * The Comptroller of the Currency is 
authorized and empowered to promulgate such regula- | 
tions as he may deem necessary to enforce compliance | 
with the provision of this section and the proper 
exercise of the powers granted therein. 


Section 100 of the New York Banking Law provides in pertin- 
ent part: | 


§ 100. Fiduciary Powers. 


Every trust company shall have, subject to 
the restrictions and limitations contained in 
this chapter, the following powers: * ue, 


* * * * * 


1. ** * To act as attorney in fact or agent 
of any person or corporation, foreign or domestic, 
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for any lawful purpose. 


* * * + 


5. To take, accept and execute any and all 
trusts, duties and powers of whatever nature or 
description as may be conferred upon or entrusted 
or committed to it by any person or persons, or any 
body politic, corporation, domestic or foreign, or 
other authority by grant, assignment, transfer, de- 
vice, bequest or otherwise * * *, and to receive, 
take, manage, hold and dispose of according to the 
terms of such trust, duty or power, any property 
or estate, real or personal, which may be the sub- 
ject of any such trust, duty or power. 


Section 16 of the Glass-Steagall Act, as amended, 12 U.S.C. 
24 (Seventh), provides in pertinent part: 


§ 2h. Corporate powers of associations. 


Upon duly making and filing articles of assocla- 
tion and an organization certificate a national bank- 
ing association shall become, &8 from the date of the 
execution of se organization certificate, a body 


corporate, and as such, and in the name designated in 


the organization certificate, it shall have power -- 
* * * * * 


Seventh. To exercise by its board of directors 
or duly authorized officers or agents, subject to 
law, all such incidental powers a6 shall be necessary 
to carry on the business of banking; by discounting 
and negotiating promissory notes, drafts, bills of ex- 
change, and other evidences of debt; by receiving de- 
posits; by buying and selling exchange, coin, and 
bullion; by loaning money on personal security; and 
by obtaining,’ issuing, and circulating notes accord- 
ing to the provisions of this chapter. The business 
of dealing in securities and stock by the association 
shall be limited to purchasing and selling such secur- 
ities and stock without recourse, solely upon the or- 
der, and for the account of, customers, and in no case 
for its own account, and the association shall not un- 
derwrite any issue of securities or stock: Provided, 
That the association may purchase for its own account 
investment securities under such limitations and re- 
strictions as the Comptroller of the Currency may by 
regulation prescribe. * * *. As used in this section 
the term “investment securities" shall mean marketable 
obligations, evidencing indebtedness of any person, 
copartnership, association, or corporation in the form 
of bonds, notes and/or debentures commonly known as in- 
vestment securities under such further definition of 
the term “investment securities" as may by regulation 
be prescribed by the Comptroller of the Currency. 
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Except as hereinafter provided or otherwise permitted | 
by law, nothing herein, contained shall authorize the, 
purchase by the association for its own account of any 
shares of stock of any corporation. * * *. 


Section 20 of the Glass-Steagall Act, as amended, 12 U.S.C. 
provides in pertinent part: 


§ 377. Affiliation with organization dealing | 
in securities; penalties. 


After one, year from June 16, 1933, no member bank 
shall be affiliated in any manner described in subsec+ 
tion (b) of section 22la of this title with any corpor- 
ation, association, business trust, or other similar 
organization engaged principally in the issue, flota- 
tion, underwriting, public sale, or distribution at 
wholesale or retail or through syndicate participation 
of stocks, bonds, debentures, notes, or other securi-| 
ties. * * *. 

For every violation of this section the member 
bank involved shall be subject to a penalty not exceed- 
ing $1,000 per day for each day during which such vio- 
lation continues. Such penalty may be assessed by the 
Board of Governors of the Federal Reserve System, in_ 
its discretion, and, when 80 assessed, may be collected 
by the Federal Reserve bank by suit or otherwise. 4 


If any such violation shall continue for six cal- 
endar months after the member bank shall have been | 
warned by the Board of Governors of the Federal Reserve 
System to discontinue the same, (a) in the case of a) 
national bank, all the rights, privileges, and franchi- 
ses granted to it under the National Bank Act, may be 
forfeited in the manner Pree es in sections 141, 

2 


222-225, 281-283, 285, 286, 501a, and 502 of this | 
title. * * *. 


12 U.S.C. 221 a provides in pertinent part: 
§ 221a. Same; extension. 


As used in this chapter -- 
* * * * * | 
(b) Except where otherwise specifically provided, 
the term "affiliate" shall include any corporation, | 
business trust, association, or other similar organi; 
gation -- | 
(1) Of which a member bank, directly or in- 
directly, owns or controls either a majority of| 
the voting shares or more than 50 per centum of! 
the number of shares voted for the election of 
its directors, trustees, or other persons exer-| 
cising similiar functions at the preceding election, 
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or controls in any manner the election of a major- 
ity of its directors, trustees, or other persons 
exercising similar functions; or 

(2) Of which control 1s held, directly or 
indirectly, through stock ownership or in any 
other manner, by the shareholders of a member bank 
who own or control either a majority of the shares 
of such bank or more than 50 per centum of the num- 
ber of shares voted for the election of directors 
of such bank at the preceding election, or by 
trustees for the benefit of the shareholders of 
any such bank; or 

(3) Of which a majority of its directors, 
trustees, or other persons exercising similar 
functions are directors of any one member bank. 


Section 21 of ‘the Glass-Steagall Act, as amended, 12 U.S.C. 
378, provides in pertinent part: 


§ 378. Dealers in securities engaging in banking 
pusiness; individuals or associations en- 
gaging in banking business; examination 


and reports; penalties. 


(a) After the expiration of one year after June 
17, 1933, it shall be unlawful -- 


(1) For any person, firm, corporation, asso- 
ciation, business trust, or other similar organi- 
zation, engaged in the business of issuing, under- 
writing,’ selling, or distributing, at wholesale or 
retain, or through syndicate participation, stocks, 
bonds, debentures, notes, or other securities, to 
engage at the same time to any extent whatever in 
the business of receiving deposits subject to check 
or to repayment upon presentation of a passbook, 
certificate of deposit, or other evidence of debt, 
or upon request of the depositor. e # *, 


(b) Whoever shall willfully violate any of the 
provisions of this section shall upon conviction be 
fined not more than $5,000 or imprisoned not more than 
five years, or both, and any officer, director, em- 
ployee, or agent of any person, firm, corporation, as~ 
sociation, business trust, or other similar organization 
who knowingly participates in any such violation shall 
pe punished by a like fine or imprisonment or both. 


Section 32 of the Glass-Steagall Act, as amended, 12 U.S.C. 
78, provides in pertinent part: 


§ 78. Certain persons excluded from serving as offi- 
cers, directors _or employees of member banks. 
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No officer, director, or employee of any corpora- 
tion or unincorporated association, no partner or em- 
ployee of any partnership, and no individual, primaril 
engaged in the issue, flotation, underwriting, public 
sale, or distribution, at wholesale or retail, or 
through syndicate participation, of stocks, bonds, or 
other similar securities, shall serve the same time as | 
an officer, director, or employee of any member bank 
except in limited classes of cases in which the Board 
of Governors of the Federal Reserve System may allow 
such service by general regulations when in the judg- 
ment of the said Board it would not unduly influence 
the investment policies of such member bank or the ad- 
vice it gives its customers regarding investments. 
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STATE OF NEW YORK 
BanKiInG DEPARTMENT 
100 CHURCH STREET 
New YoRE,N.Y. 10007 


TENOENT OF BANKS ie November 24, 1967 


Thomas B. Fenlon, Esq. 
Emmet, Marvin & Martin 
48 Wall Street 

New York, New York 10005 


Dear Mr. Fenlon: 


Your letter dated September 9, 1967 requested 
confirmation by the Banking Department that the 
proposed Custody Accounts Commingled Fund of The 
Bank of New York would be consonant with the pro- 
visions of the New York Banking Law and that it 
has neither issued nor proposed regulations appli- 
cable to such Fund. The Fund and its proposed 
operation are described in the draft Prospectus, 
its attached Authorization form, and the draft 
Management Agreement, which were included with 
your letter. The Department has also discussed 
the Fund with you. 


The Fund would be utilized for the collective 
investment of funds of the bank's customers who 
maintain custody accounts with the bank, who have 
executed a power of attorney granting it full in- 
vestment discretion and authority as their agent, 
and who have specifically authorized their funds 
to be commingled with those of other customers. 

No charge would be made for admission to the Fund. 

No broker or dealer would be engaged to underwrite 

or distribute participations, and no sales commis- 
sion would be paid in connection with the admission 
of a participant to the Fund. Each participating 
customer would have a proportionate interest in the | 
Fund in the form of a unit or units, each represent-| 
ing an equal beneficial interest in the Fund, without 
pricrity or preference over other participating units, 
terminable upon death, incompetency or voluntary 
withdrawal. The bank could not become a participant, 
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Thomas B. Fenlon, Esq. 
November 24, 1967 
Page 2 


The stated policy of the Fund will be to invest 
in securities, principally in common stock and 
securities convertible in stock, with due regard 
for long-term capital increment and current income, 
on the basis of long-term investment considerations. 
None of the monies of the Fund could be used in 
underwriting securities or in purchasing real estate, 
interests in real estate investment trusts, commodi- 
ties or commodities contracts, investments for the 
purpose of exercising control or management, or in- 
vestment in investment companies. The Fund could 
not borrow or lend money, but could purchase bonds 
and debt securities. It could not invest in stock 
or obligations of the bank. ; 


The Fund would be supervised by a committee of 
not less than five members initially appointed by 
the bank and thereafter elected annually by the par- 


ers mould 


enter into a Management Agreement with the bank 
providing for the maintenance of a continuous in- 
vestment program for the Fund, consistent with its 
investment policy. The bank would agree to make 
all: investment decisions, execute all transactions, 
and furnish custodial, administrative and clerical 
services and office space and facilities for the 

- Fund. The bank would also pay all costs of organi- 
zation, registration and qualification for the Fund 
and would reimburse it for compensation and expenses 
of members of the Committee who are not affiliated 
with the bank. Affiliated members would receive no 
compensation for their services to the Fund. The’ 
Management Agreement would be renewed annually, and 
could be terminated at any time, by the Committee 
or by a majority of the participating units. It 
could also be terminated by the bank. 


As sole compensation for its services, the bank 
would receive a fee of approximately one half of one 
per cent of the average net asset value of the Fund. 
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The bank would not act as a principal or agent or 
receive any commissions in connection with the 
purchase or sale of any investment of the Fund and, 
when giving advice regarding the Fund, would fully: 
disclose its position to its customers, for whom 
it would act solely as investment adviser. 


| 


Subdivision 1 of Section 100 of the New York) 
Banking Law includes among the enumerated powers of 
a State-chartered trust company the power "to act | 
as attorney in fact or agent of any person ... for) 
any lawful purpose." Subdivision 5 empowers such | 
trust company to "take, accept and execute any and | 
all such trusts, duties and powers of whatever nature 
or description conferred upon or entrusted or com | 
mitted to it by any person ... and to receive, take, 
manage, hold and dispose of according to the terms | 
of such trust, duty or power, any property ... which 
may be the subject of any such trust, duty or power." 


Under the bank's proposal, a commingled account 


would be created pursuant to the express authorization 
of customers who have entrusted funds to it as manag—- 
ing agent. The use of the funds in the commingled) 
account would be circumscribed by a stated investment 
policy and by specific restrictions. The bank could 
have no financial interest in the commingled account 
or in its operations other than the fee provided under 
the Management Agreement. Accordingly, it is the 
opinion of this Department that The Bank of New York 
may establish and operate the proposed Custody. Accounts 
Commingled Fund in the exercise of the fiduciary 
powers conferred upon New York trust companies by | 
Section 100 of the Banking Law and without contra-| 
vention of Section 103(9), Section 130(4) or any other 
provision of the Banking Law. 

The Department has not issued regulations ap- 
plicable to the proposed Fund and has no present | 
plans to issue such regulations. It would, therefore, 
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object to the inclusion in any Prospectus or other 
description of the Fund of any provision which sug- 
gests that the Fund would be subject to regulations 
of the Department. < 


Very truly yours, 


Can stogh tt. A er, 1 
Christoph H. Schmidt 
Deputy Superintendent and Counsel 
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